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Summary of Public Comments and Agency Responses: 
The following is a summary of the comments received from State Board members and the Department’s responses.  Each commenter is identified at the end of the comment by a letter that corresponds to the following list: 

A. Joseph Fisicaro, Vice President

State Board of Education

B. Ronald Butcher, Member

State Board of Education

C. Edithe Fulton, Member
State Board of Education
D. Andrew Mulvihill, Member

State Board of Education

E. J. Peter Simon, Member

State Board of Education

1. COMMENT: The commenter requested additional details regarding the origin, distribution, and use of the $72 million Federal Qualified Zone Academy Bond (QZAB) program allocation to New Jersey.  (A)
RESPONSE:  The QZAB program, which provides an incentive to bond holders by offering tax credits, is one of a number of different ways that regular school districts and charter schools can fund facility improvements. Under the QZAB program, the Federal government apportioned bond cap allocation among the states and territories.  From 2009 through 2013, New Jersey was provided a total of approximately $72 million as the maximum amount of tax credits that could be allocated for eligible projects.  For the same time period, only charter schools applied for and received the QZABs.

2. COMMENT:  The commenter asked if traditional school districts can apply for QZABs to build new schools. (C)
RESPONSE:  No, Federal guidelines do not allow QZAB proceeds to fund construction to build any type of new school. 

3. COMMENT:  The commenter asked why regular operating districts (RODs) have not expressed interest in QZABs and what advice a bond counsel would give a ROD regarding participation in the QZAB program. (B)
RESPONSE:  The Department is not in the position to speak for an individual bond counsel. However, informal discussions have identified what may be possible factors that may have contributed to RODs’ lack of interest in the QZAB program.  The possible factors include: the Federal program’s location eligibility criteria; the bonding needs for ROD projects often exceed the amount available under QZAB; the need to secure a contribution from a private entity of 10 percent of the bond issue’s proceeds; low interest rates; and the related paperwork. 
4. COMMENT:  The commenter asked how demand for New Jersey’s QZAB allocation compares to our capacity.  (D)
RESPONSE:  Since 2009, only two charter schools have submitted applications to the QZAB program, which followed a regulatory change in 2007 to allow charter schools to participate in the program.  A ROD has never expressed interest in participating in the program.

5. COMMENT:  The commenter asked whether New Jersey has distributed its full allocation.  (D)
RESPONSE:  Since 2009, New Jersey has fully assigned its allocation.

6. COMMENT:  The commenter asked how the Department would award QZAB allocations if demand exceeded the amount available.  (D)
RESPONSE:  N.J.A.C. 6A:25-3.2 and 5.2 provide for a first-come first-served review process to assess applications for completeness.  If an application is complete, the Department approves the requested allocation in the order it was received.

7. COMMENT:  The commenter asked for a description of a typical QZAB bond sale. (E)
RESPONSE:  A school would apply to the Department for a determination of eligibility for a QZAB allocation for a specific project.  If approved, the school would then sell bonds of the approved amount.  The school (or other entity that is issuer) would be obligated to repay the principal to bond holders, who receive a Federal tax credit in lieu of the typical interest payment. No public dollars are awarded under the program.

8. COMMENT:  The commenter asked whether bonds under the QZAB program have a Federal guarantee for repayment. (E)
RESPONSE:  No, there is no Federal guarantee for QZABs.

9. COMMENT:  The commenter asked what would happen if a school defaulted on a bond’s repayment.  (C)
RESPONSE:  The Department determines whether a project is eligible for a QZAB allocation, but review of the school’s fiscal capacity is beyond the Department’s expertise.  However, the State’s Economic Development Authority (EDA) has assisted charter schools in the sale of bonds under QZAB.  When involved, EDA reviews the charter school’s fiscal capacity but does not guarantee bond repayment.  A ROD cannot default on bonds for school facilities.  SDA districts cannot fund their own school facilities projects.  The State Department of the Treasury would authorize QZABs to be sold by the EDA and used by the SDA for school facilities projects in SDA districts.  The State has determined it is not cost effective to use QZABs to fund school facilities projects in SDA districts.  If QZAB was utilized for SDA districts, the bonds would be backed by the State and default could not occur.
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Summary

The Department of Education (“Department”) proposes to readopt with amendments the rules at N.J.A.C. 6A:25, Qualified Zone Academy Bond Program.  Through the Federal Taxpayer Relief Act of 1997 (P.L. 105-34) and codified at 26 U.S.C. § 1397E, Congress created a school financing instrument -- the Qualified Zone Academy Bond (QZAB) -- to enable state and local governments, such as school districts, to borrow money from financial institutions at no interest for costs incurred to rehabilitate and repair schools, train teachers, develop curriculum, and invest in technology for "qualified zone academies" that serve large concentrations of low-income families. Federal code allocates to state education agencies the bond cap, which is the limit on state bonding capacity; state education agencies, in turn, allocate the state bond cap to qualified zone academies within the state. As New Jersey’s state education agency, the Department is authorized to allocate the QZAB bond cap in New Jersey. 

N.J.A.C. 6A:25, which is set to expire on September 7, 2014, implements the Federal QZAB program for New Jersey.  The rules include eligibility requirements for the QZAB program, procedures for application submission for school districts and charter schools applying on behalf of qualified zone academies, and criteria used for Department review. 
This State's QZAB program is best understood within the context of the Federal QZAB statutory and regulatory requirements. The Federal government subsidizes QZABs for a period of time, typically up to 15 years, by providing to bondholders tax credits that are approximately equal in value to the interest that state and local government entities would normally pay the holders of taxable bonds. Since the Federal government provides the interest payment by means of a tax credit, the state or local governmental entity is responsible only for repaying the QZAB principal. Certain banks, insurance companies, and corporations actively involved in the business of lending money can receive a tax credit as an incentive to hold QZABs.

To participate in the QZAB program, a public school must be designated as a "qualified zone academy" according to Federal requirements. A qualified zone academy must be located in a Federal empowerment zone or enterprise community, or have at least 35 percent of its student body qualify for free or reduced-price lunch under the National School Lunch Act. A public school also develop in collaboration with a private entity a comprehensive educational program to expand learning opportunities and provide students with skills needed for the rigors of college and the increasingly complex workplace. The comprehensive educational program must be approved by the school’s district board of education, and its students must be subject to the same academic standards and assessments as other students in the school district. Private entities that collaborate with a qualified zone academy must contribute the equivalent of 10 percent of the QZAB principal issued for the school. Contributions may include cash, goods, or services such as technical assistance. 

The Chapter, originally adopted effective June 3, 2002, addressed the initial phase of the QZAB program, which was implemented by integrating the newly enacted Federal QZAB program with the bonding authority for school construction projects authorized under the Educational Facilities Construction and Financing Act (EFCFA).  Amendments effective February 3, 2003, broadened the program beyond the initial phase by removing restrictive language.  Additionally, the Chapter was readopted in 2007 with amendments providing for the participation of eligible charter schools and the elimination of references to the initial phase of the program.  Since that change, charter schools have participated in the program.  Pursuant to N.J.S.A. 18A:36-10, charter schools are not eligible for State facility construction funds.  Therefore, federal funds are the only public facility construction funds for which charter schools are eligible.

The Department proposes to replace “shall” and “will” with “must” after “Department” at various places in the Chapter for consistency.

The following summarizes the content of each section and the proposed amendments:

Subchapter 1. General Provisions

N.J.A.C. 6A:25-1.1 Purpose and applicability of rules

This section describes the purpose and applicability of the rules, which is to implement the QZAB Program in New Jersey.  

The Department proposes an amendment at N.J.A.C. 6A:25-1.1(a) to add “Federal” before “Qualified Zone Academy Bond” to clarify the rules implement the Federal program.  The Department also proposes to add “including charter schools,” after “in cooperation with business” and to replace “These rules also enable charter schools to participate in the program” with “and charter school capital projects” to include charter school capital projects, which are outside the scope of EFCFA. The Department further proposes to delete “, (such as the New Jersey Economic Development Authority)” because it too narrowly describes the entity that can issue bonds and “subject to State contract and appropriation from legislation” because it is no longer applicable.

The Department proposes other amendments to the section for clarity and grammatical improvement.

N.J.A.C. 6A:25-1.2 Definitions

This section defines terms used in the Chapter and also states that terms not defined have the meanings set forth in 26 U.S.C. § 1397E and the regulations thereunder or in N.J.A.C. 6A:26, Educational Facilities.

The Department proposes to amend the definition of “comprehensive education plan” to add “or the school district or charter school on behalf of the qualified zone academy,” to allow a school district to establish a comprehensive education plan on behalf of a qualified zone academy. The language currently is included for school districts at N.J.A.C. 6A:25-2.4(a) and for charter schools at N.J.A.C. 6A:25-4.4(a).

The Department proposes to delete the definition of “Department” because its meaning as the Department of Education is commonly used throughout Title 6A of Administrative Code.

The Department proposes to add a definition of “issuer” to mean the entity fiscally responsible for the sale and repayment of principal on QZABs. The definition is necessary to identify the entities that can be fiscally responsible for the sale and repayment of principal on QZABs. The entities include, but are not limited to, school districts, counties, municipalities, charter schools, improvement authorities, or the State.

The Department proposes to amend the definition of “private entity” to replace “the requirements of the Act and these guidelines” with “26 U.S.C. § 1397E and this Chapter” to replace the reference to an undefined law and guidelines with a reference to the Federal authorizing code and N.J.A.C. 6A:25. 

The Department proposes to amend the definition of “QZAB funding” to add “or charter school capital projects” to include capital projects at charter schools in addition to school facilities projects approved pursuant to EFCFA.

The Department proposes to amend the definition of “rehabilitation” to delete “attached” before “additions” to eliminate redundancy and to delete the last sentence about additions generally increasing the gross square footage of an original facility because it is unnecessary detail.

The Department proposes an amendment at N.J.A.C. 6A:25-1.2(b) to replace “in this chapter” with “in (a) above” to clarify the rule applies to terms not defined in the Chapter’s definition section. 


The Department proposes other amendments to the section for clarity and stylistic and grammatical improvements.

Subchapter 2. Eligibility for QZAB Funding

N.J.A.C. 6A:25-2.1 School requirements

This section supplements the Federal eligibility criteria by requiring the school facility be in a “school district” as defined in N.J.S.A. 18A:7G-3 and N.J.A.C. 6A:26-1.2.

The Department proposes an amendment at N.J.A.C. 6A:25-2.1(a)2 to update to “the National School Lunch Act” the reference to the Federal free or reduced-price lunch program. The rule stipulates that a school qualifies for QZAB funding if at least 35 percent of the school’s student body qualifies for the Federal lunch program or is located in a Federal empowerment zone or enterprise community.

N.J.A.C. 6A:25-2.2 QZAB project requirements

This section provides that a QZAB-eligible project must (i) be located in a school facility that houses a qualified zone academy, (ii) be included in a school district's approved long-range facilities plan, (iii) be approved by the Department as a school facilities project, (iv) not be completed at the time the QZAB funding application is submitted, (v) consist of rehabilitation work (including related equipment) under the Federal “rehabilitation” definition (including additions to existing school facilities), and (vi) be located in a school facility eligible for a private business contribution by a private entity. This section also provides that a school district can apply for one or more school facilities projects in one or more school facilities provided each facility and each project meet the Chapter’s requirements.

The Department proposes an amendment at N.J.A.C. 6A:25-2.2(a)1 to delete “a school facility of” because it is extraneous language that could be confusing.
The Department proposes an amendment at N.J.A.C. 6A:25-2.2(a)2 to add “pursuant to N.J.A.C. 6A:26-2.3” at the end of the rule to include the citation for the section of Administrative Code governing the review and approval of school districts’ long-range facilities plans.

The Department also proposes amendments at N.J.A.C. 6A:25-2.2(a)3 and 3i through iii, which require QZAB-eligible school facilities projects to be approved by the Department pursuant to N.J.A.C. 6A:26-3.3 or section 4b or 9c of EFCFA, to delete N.J.A.C. 6A:25-2.2(a)3i through iii and consolidate all provisions at N.J.A.C. 6A:25-2.2(a)3. The proposed amendments will create a concise rule without changing the criteria.

The Department proposes other amendments to the section for clarity and stylistic and grammatical improvements.

N.J.A.C. 6A:25-2.3 Private collaboration requirement

This section describes the type of written commitment that a school must receive from a private entity to meet the private business contribution requirement.

The Department proposes an amendment at N.J.A.C. 6A:25-2.3(b), which requires contributions by the private entity to be described and allow them to include six general types, to add “in the written commitment” to specify where the contributions must be described.


The Department proposes other amendments to the section for clarity and stylistic and grammatical improvements.

N.J.A.C. 6A:25-2.4 Comprehensive educational plan requirements

This section describes the comprehensive educational plan that a school must design in cooperation with business to meet Federally defined purposes such as preparing students for the rigors of college. The section essentially tracks the Federal requirements set forth in 26 U.S.C. § 1397E(d)(4)(A).

The Department proposes an amendment at N.J.A.C. 6A:25-2.4(a), which requires a qualified zone academy or a school district on the academy’s behalf to develop a comprehensive educational plan, to replace “business” with “one or more private entities” to mirror the language used the definition of “comprehensive educational plan.” The Department also proposes to delete “to enhance the academic curriculum, increase graduation and employment rates, and better prepare students for the rigors of college and an increasingly complex workforce” because the definition of “comprehensive educational plan” already includes the language.

The Department proposes to delete N.J.A.C. 6A:25-2.4(b), which states that a private entity may be a business that cooperates in the comprehensive education plan’s design, because the definition of “private entity” and N.J.A.C. 6A:25-2.4(a) already include businesses.

The Department proposes to recodify N.J.A.C. 6A:25-2.4(c) and (d) as (b) and (c), respectively.

The Department proposes an amendment at recodified N.J.A.C. 6A:25-2.4(b), which requires students enrolled in the qualified zone academy to be subject to the same standards and assessments as the school district’s other students, to add “academic” before “standards and assessments” for consistency with current Federal law.

The Department proposes other amendments to the section for clarity and grammatical improvement.

Subchapter 3. Application for QZAB Funding

N.J.A.C. 6A:25-3.1 Application requirements

This section describes the requirements for a QZAB Program funding application submitted to the Department.  The application must include information regarding school eligibility, project approval, the comprehensive educational plan, the private entity collaboration, and the school district approval of the QZAB bond issuance.

The Department proposes an amendment at N.J.A.C. 6A:25-3.1(c)4, which requires the application to contain a certification from the issuer it has the private entity’s written commitment to satisfy the private contribution requirement, to delete “This requirement may also be satisfied by the issuer's certification that it has the written commitment of the private entity” in the second sentence because it is redundant.

The Department proposes other amendments to the section for clarity and grammatical improvement.

N.J.A.C. 6A:25-3.2 Application review and approval

This section sets forth the time period for when QZAB Program applications are to be submitted, as well as provisions regarding the Department’s reviews for completeness and for substantive requirements, and the Department’s notifications of approvals or denials.

The Department proposes amendments at N.J.A.C. 6A:25-3.2(a), which requires the Department to notify districts of the QZAB application deadline – October 15, 2007, and July 1 in subsequent years. The proposed amendments will delete “Department shall notify school districts of the” and the reference to October 15, 2007, and subsequent years and add “annually” after “July 1.” October 15, 2007, is an outdated deadline and annual notification to school districts is not needed because the amended rule will serve as notice that the application deadline is July 1 each year.

The Department proposes amendments at N.J.A.C. 6A:25-3.2(b), which requires the Department to review an application to determine if it is accurate and complete and to either notify in writing the school district if the application is incomplete or review a complete application within 30 days of receipt. The proposed amendments will replace “review” with “assess” to eliminate confusion with application review referenced in the last sentence and to add “on a first-come, first-served basis” after “to determine” to make the language consistent with a similar provision at N.J.A.C. 6A:25-5.2(b).  The Department proposes to delete “accurate and” and insert the following sentence to better reflect the Department’s activities at this stage: “The Department must verify the school facilities project in the application is the same as the previously approved school facilities project.”  The Department also proposes to add “for eligibility for QZAB funding” after “review the application” in the last sentence to convey the scope of the Department’s review. Further, the Department proposes to change the start of the Department application review period from within 30 days of application receipt to within 30 days of the determination of completeness for consistency with other school facility reviews.

The Department proposes an amendment at N.J.A.C. 6A:25-3.2(c), which requires approval to be granted to all applications that meet the QZAB Program requirements described or referenced in the Chapter, to replace “Approval will be granted” with “The Department must approve” to clarify the Department will issue the approvals. The Department also proposes an amendment to add at the end of the rule “subject to the availability of bond cap under 26 U.S.C. § 1397E” to specify an additional condition that is consistent with a similar provision at N.J.A.C. 6A:25-5.2(c).

The Department proposes an amendment at N.J.A.C. 6A:25-3.2(d), which requires the Department to notify a school district its qualified zone academy is eligible for QZAB funding if the school district’s application is approved and to notify the NJEDA by copy of the school district’s eligibility, to delete “by copy.” The proposed amendments continue the requirement to notify the NJEDA of a school district’s QZAB funding eligibility without dictating how the notification must occur.

The Department proposes an amendment at N.J.A.C. 6A:25-3.2(e) to add “school district” before “application” for consistency with the other parts of the section.


The Department proposes other amendments to the section for stylistic improvement.

N.J.A.C. 6A:25-3.3 Appeals of Department and Commissioner determinations

This section requires appeals of Department and Commissioner determinations with respect to QZAB Program eligibility to be made in accordance with N.J.A.C. 6A:26-17.1, the provision addressing appeals of school facilities project determinations under EFCFA.

The Department proposes to amend the section heading and the rule to delete “and Commissioner” because the Chapter does not contain references to Commissioner determinations.  The Department also proposes to replace the reference to N.J.A.C. 6A:26-17.1 with “N.J.A.C. 6A:3, Controversies and Disputes” because N.J.A.C. 6A:26-17.1 provides for appeals only of final Commissioner determinations made by under N.J.A.C. 6A:26, while N.J.A.C. 6A:3 covers appeals of all other Commissioner determinations.

Subchapter 4. Charter School Eligibility for QZAB Funding

N.J.A.C. 6A:25-4.1 Charter school requirements

This section requires a charter school to have an approved charter and meet the Federal eligibility criteria to qualify as a qualified zone academy and receive QZAB funding.

No amendments are proposed to the section.

N.J.A.C. 6A:25-4.2 QZAB project requirement

This section requires a charter school capital project to meet the following criteria to be eligible for QZAB Program funding: consist of rehabilitation work (including related equipment) and not be completed at the time an application for QZAB funding is submitted.

The Department proposes N.J.A.C. 6A:25-4.2(a)3, which will require a charter school capital project to be located in a charter school that qualifies pursuant to N.J.A.C. 6A:25-2.1(a) to be eligible for QZAB funding. The Department also proposes N.J.A.C. 6A:25-4.2(a)4, which will require a charter school capital project to be located in a charter school eligible for a private business contribution by a private entity. The proposed new rules will make the section consistent with current Federal law.

N.J.A.C. 6A:25-4.3 Private collaboration requirement

This section describes the type of written commitment that a charter school must receive from a private entity to meet the private business contribution requirement.

The Department proposes an amendment at N.J.A.C. 6A:25-4.3(b), which require contributions by the private entity to be described and allows contributions to include items referenced in N.J.A.C. 6A:25-2.3(b)1, to add “in the written commitment” after “shall be described.” The proposed amendment will specify where the contributions by the private entity must be described.


The Department proposes another amendment to the section for clarity.

N.J.A.C. 6A:25-4.4 Comprehensive educational plan requirements

This section describes the comprehensive educational plan that a charter school must design in cooperation with a private entity to meet Federally defined purposes such as preparing students for the rigors of college. The rules essentially track the Federal requirements set forth in 26 U.S.C. § 1397E(d)(4)(A).

The Department proposes an amendment at N.J.A.C. 6A:25-4.4(a), which requires the qualified zone academy or charter school on its behalf to design a comprehensive education plan, to replace “business” with “one or more private entities” to mirror the language used the definition of “comprehensive educational plan.” The Department also proposes to delete “to enhance the academic curriculum, increase graduation and employment rates, and better prepare students for the rigors of college and an increasingly complex workforce” because the definition of “comprehensive educational plan” already includes the language.

The Department proposes to delete N.J.A.C. 6A:25-4.4(b), which permits a private entity to be a business that cooperates in the comprehensive educational plan’s design, because the definition of “private entity” at N.J.A.C. 6A:25-1.2(a) already applies to for-profit corporations/businesses.

The Department proposes to recodify N.J.A.C. 6A:25-4.4(c) as N.J.A.C. 6A:25-4.4(b).

The Department proposes to amend recodified N.J.A.C. 6A:25-4.4(b), which requires students enrolled in the qualified zone academy to be subject to the same standards and assessments as other students, to add “academic” before “standards and assessment” for consistency with Federal law.  In addition, the Department proposes an amendment to add “in the school district” at the end of the rule to clarify students in the qualified zone academy are subject to the same academic standards and assessments as other students in the school district.

The Department proposes other amendments to the section for stylistic improvement.

Subchapter 5. Charter School Application for QZAB Funding

N.J.A.C. 6A:25-5.1 Application requirements

This section describes the requirements for the application submitted to the Department for a QZAB funding determination regarding charter schools.  The application must include information regarding charter school eligibility, the capital project, the comprehensive educational plan, the private entity collaboration, and charter school approval of the QZAB bond issuance.

The Department proposes an amendment at N.J.A.C. 6A:25-5.1(c) to delete “information” because the criteria that follow contain more than information.

The Department proposes an amendment at N.J.A.C. 6A:25-5.1(c)2 to add the citation for the already referenced charter school location requirements.

The Department proposes an amendment at N.J.A.C. 6A:25-5.1(c)7 to replace “it” with “issuer” to clarify it is the issuer who must obtain the charter school’s written approval of the QZAB bond issuance.


The Department proposes other amendments to the section for clarity and stylistic and grammatical improvements.

N.J.A.C. 6A:25-5.2 Application review and approval

This section sets forth the time period for when QZAB Program applications may be submitted. The section also details the process for the Department’s review of applications for accuracy and completeness and review for substantive requirements, and Departmental notification of approvals and denials.  

The Department proposes amendments at N.J.A.C. 6A:25-5.2(a), which requires the Department to notify charter schools of the QZAB application deadline – October 15, 2007, and July 1 in subsequent years. The proposed amendments will delete “Department shall notify school districts of the” and the reference to October 15, 2007, and subsequent years and add “annually” after “July 1.” October 15, 2007, is an outdated deadline an annual notification to school districts is not needed because the amended rule will serve as notice that the application deadline is July 1 each year.

The Department proposes an amendment at N.J.A.C. 6A:25-5.2(b), which requires the Department to review an application to determine if it is accurate and complete and to either notify in writing the charter school if the application is incomplete or review a complete application within 30 days of receipt. The proposed amendment will replace “review” with “assess” in the first sentence to eliminate confusion with application review.  The Department proposes to delete “accurate and” because charter school facilities are exempt from public school facility regulations except those pertaining to the health and safety of the pupils, pursuant to N.J.S.A. 18A:36A-11.  The Department also proposes to add “for eligibility for QZAB funding” after “review the application” in the last sentence to convey the scope of the Department’s review.  Further, the Department proposes to change the start of the Department application review period from within 30 days of application receipt to within 30 days of the determination of completeness for consistency with other school facility reviews.

The Department proposes an amendment at N.J.A.C. 6A:25-5.2(c), which requires approval to be granted to all applications that meet the QZAB Program requirements described or referenced in the Chapter, to replace “Approval will be granted” with “The Department must approve” to clarify the Department will issue the approvals.


The Department proposes other amendments to the section for clarity and stylistic and grammatical improvements.

N.J.A.C. 6A:25-5.3 Appeals of Department and Commissioner determinations

This section provides that appeals of Department and Commissioner determinations with respect to N.J.A.C. 6A:25-5.1 and 5.2 must be made in accordance with N.J.A.C. 6A:26-17.1, the provision addressing appeals of school facilities project determinations under EFCFA.

The Department proposes to amend the section heading and the rule to delete reference “and Commissioner” because the Chapter does not contain references to Commissioner determinations.  The Department also proposes to replace the reference to N.J.A.C. 6A:26-17.1 with N.J.A.C. 6A:3, Controversies and Disputes, because N.J.A.C. 6A:26-17.1 provides for appeals only of final Commissioner determinations made under N.J.A.C. 6A:26, while N.J.A.C. 6A:3 covers appeals of all other Commissioner determinations.

As the Department has provided a 60-day comment period for this notice of proposal, this notice is excepted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.

Social Impact

The rules proposed for readoption with amendments will apply to all New Jersey public schools, including charter schools, either located in a qualified zone by virtue of the municipality being either an empowerment zone or an enterprise community or meeting the qualified zone academy criteria by virtue of having a needy student body (at least 35 percent eligible for free or reduced-price lunch under the National School Lunch Act). The rules provide guidance to school districts and charter schools requesting State support through the QZAB Program for the rehabilitation or repair of school facilities. School districts and charter schools that request State support through QZABs will benefit from the Chapter’s guidance  to plan, initiate, and complete school facilities projects and secure State and local funding for the same. The rules proposed for readoption with amendments will affect school administrators, parents, students, teachers, and local taxpayers in a variety of ways. The financing of the State share through the QZAB Program will enable students, teachers, and parents to benefit from facilities that satisfy health and safety standards, with rooms configured for incorporating the Core Curriculum Content Standards, and with increased capacity to meet expanding enrollments.  Continuing the eligibility of charter schools for QZAB funding also will benefit students, teachers, and parents associated with charter schools.

Economic Impact

The rules proposed for readoption with amendments will continue to implement the Federal tax credit bond program described in Section 1397E of the Internal Revenue Code. The rules proposed for readoption with amendment will allow the State to continue to take advantage of its allocation, thereby providing debt service savings to the issuer. More than 200 of the State's existing schools will be eligible for State share financed through QZABs under the rules proposed for readoption with amendment. In addition to the economic impact that the implementation of EFCFA has on the State, financing State share of school facilities project costs through QZABs has the advantage of encouraging public-private partnerships through the 10 percent private entity contribution to the qualified zone academy and, therefore, attracting private capital for public purposes.  In addition, qualifying charter schools will be eligible to receive the benefit.  Pursuant to N.J.S.A. 18A:36-10, charter schools are not eligible for State facility construction funds.  Federal funds are the only public facility construction funds for which charter schools are eligible.

Federal Standards Statement

The rules proposed for readoption with amendments provide information to school districts, charter schools, bondholders, private entities, and other interested parties about the State's implementation of the Federal requirements for qualified zone academy bonds set forth in Section 1397E of the Internal Revenue Code. The rules proposed for readoption with amendments do not exceed standards or requirements imposed by Federal law. State statutes limit the eligibility of schools for qualified zone academy designation to public schools, and also limit to capital purposes the qualified uses of bond proceeds. Therefore, a Federal standards analysis is not required.

Jobs Impact

New jobs will be created in New Jersey as a result of continuing the QZAB program, primarily in the construction industry.

Agriculture Industry Impact

The rules proposed for readoption with amendments, which address the financing of school rehabilitation projects, will have no direct impact on the agriculture industry.

Regulatory Flexibility Statement

The rules proposed for readoption with amendments do not impose recording, recordkeeping, or other compliance requirements on small businesses as defined by N.J.S.A. 52:14B-16 et seq., the Regulatory Flexibility Act. The rules proposed for readoption with amendments impose requirements on New Jersey public schools.

Housing Affordability Impact Analysis


The proposed readoption with amendments will have no impact on the average cost of housing, as the rules govern the State’s implementation of a Federal tax credit bond program. The rules proposed for readoption with amendments impose requirements on New Jersey public schools.
Smart Growth Development Impact Analysis


As the proposed readoption with amendments govern the State’s implementation of a Federal tax credit bond program, they will not evoke a change in the housing production in Planning Areas 1 or 2, or within designated centers, under the State Development and Redevelopment Plan. The rules proposed for readoption with amendments impose requirements on New Jersey public schools.
Full text of the rules proposed amendments follow (additions indicated in boldface thus; deletions indicated in brackets [thus]).
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CHAPTER 25. QUALIFIED ZONE ACADEMY BOND PROGRAM 
SUBCHAPTER 1. GENERAL PROVISIONS
6A:25-1.1 Purpose and applicability of rules 
(a) 
[These rules are intended to] This Chapter implements the Federal Qualified Zone Academy Bond (QZAB) Program in this State. Under 26 U.S.C. § 1397E, bond cap is allocated to the Department of Education, for bonds issued by the State, to be used by public schools, including charter schools, with needy populations (qualified academy zones) for Federally qualified purposes such as to rehabilitate and repair schools providing [such] the schools develop [an educational plan] in cooperation with business an educational plan to expand learning opportunities.  Bondholders receive a tax credit as an incentive for holding [such] bonds and the issuer [(such as the New Jersey Economic Development Authority)] is [only] responsible only for paying the principal of the QZAB bonds[, subject to State contract and appropriation from legislation].  Since the initial phase of the QZAB Program, QZABs financed the costs of school facilities projects approved pursuant to the Educational Facilities Construction and Financing Act (EFCFA), P.L. 2000, c.72,[.  These rules also enable] and charter school[s to participate in the program] capital projects.

(b) 
[These rules apply] This Chapter applies to all district boards of education and charter schools in the State, as well as to the bondholders and private entities that participate in the State QZAB Program. 

6A:25-1.2 Definitions 
(a) 
[As used in this chapter, unless the context clearly indicates otherwise, the] The following words and terms shall have the following meanings when used in this Chapter unless the context clearly indicates otherwise: 

“Charter school” means a public school [that is] established in accordance with N.J.S.A. 18A:36A-1 et seq.

“Charter school capital project” means a rehabilitation project for a charter school as described in N.J.A.C. 6A:25-4.2.

"Comprehensive education plan" means a plan established by the qualified zone academy, or the school district or charter school on behalf of the qualified zone academy, in conjunction with one or more private entities to provide education and training to enhance the academic curriculum, increase graduation and employment rates, and better prepare students for the rigors of college and the workforce. 

[“Department” means the New Jersey Department of Education.]

"EFCFA" means the Educational Facilities Construction and Financing Act, P.L. 2000, c.72 (N.J.S.A. 18A:7G-1 et seq.). 

“Issuer” means the entity fiscally responsible for the sale and repayment of principal on QZABs.  Such an entity may include, but not be limited to, a school district, county, municipality, charter school, improvement authority, or the State.

"New Jersey Economic Development Authority" or "NJEDA" means the authority established pursuant to N.J.S.A. 43:1B-1 et seq.

"Private entity" means any person (as defined in section 7701(a) of the Internal Revenue Code) other than the United States, a State or local government, or any agency or instrumentality thereof, that enters into a collaboration with a school or school district for the purpose of establishing a qualified zone academy, and making a qualified contribution pursuant to [the requirements of the Act] 26 U.S.C. § 1397E and [these guidelines] this Chapter. A private entity may be an individual, a trust, a partnership, [or] a non-profit organization, [as well as a] or for-profit corporation. 

"Qualified zone academy" means [any] a public school (or academic program within a public school) that meets the eligibility criteria of the QZAB Program. 

"Qualified contribution" means contributions that are made by private entities, [that] are of a type and quality acceptable to the qualified zone academy, and consist of technical assistance in developing curriculum or in training teachers, services of employees as volunteer mentors, internships, field trips, or other educational opportunities for students, or any other property or service specified by the qualified zone academy. Cash received from a private entity constitutes a qualified contribution if it is used to purchase [any] a property or service described above. 

"QZAB funding" means the financing of school facilities projects or charter school capital projects through QZABs issued pursuant to the QZAB Program. 

"QZAB Program" means this State's implementation of the Federal qualified zone academy bond provisions of 26 U.S.C. § 1397E, subject to Federal appropriation available therefor. 

"Rehabilitation" means [the definition of this term provided] as defined in 26 U.S.C. § 47, which is broader than the meaning defined in N.J.A.C. 6A:26-1.2[, because the]. The Federal meaning encompasses both [rehabilitation as that] the term [is] as defined in N.J.A.C. 6A:26-1.2 and [attached] additions to existing school facilities[. Such additions generally increase the gross square footage of the original facility.]

(b) 
Terms not defined [in this chapter] in (a) above shall have the meanings defined for qualified zone academy bonds by 26 U.S.C. § 1397E and regulations thereunder (see 26 CFR 1.1397E-1) and the meanings defined for the State program of school construction under EFCFA and N.J.A.C. 6A:26, Educational Facilities. 

SUBCHAPTER 2. ELIGIBILITY FOR QZAB FUNDING
6A:25-2.1 School requirements 
(a) 
To qualify for designation as a qualified zone academy and receive QZAB funding, a school shall: 

1. 
Be in a school district as that term is defined in N.J.S.A. 18A:7G-3 and N.J.A.C. 6A:26-1.2; and 

2. 
Have a student body composed of at least 35 percent of students [that qualify for the Richard B. Russell National School Lunch Program based on a reasonable expectation] who will be eligible for free or reduced-price lunch under the National School Lunch Act as of the date of issuance of the QZABs based on a reasonable expectation; [or] be located in a Federal empowerment zone; or be located in a Federal enterprise community. 

(b) 
The school district, or the Department on behalf of the school district, must supply on the QZAB application form the eligibility information required by (a) above for each school seeking designation as a qualified zone academy [on the QZAB application form]. 

6A:25-2.2 QZAB project requirements 

(a) 
To be eligible for QZAB funding, a school facilities project shall: 

1. 
Be located in [a school facility of] a school that qualifies pursuant to N.J.A.C. 6A:25-2.1(a); 

2. 
Be included in a school district's approved long-range facilities plan pursuant to N.J.A.C. 6A:26-2.3; 

3. 
Be approved as a school facilities project by the Department [as follows: 

i. Pursuant] pursuant to N.J.A.C. 6A:26-3.3[; 

ii. Pursuant to] or section 4b or section 9c of EFCFA[; or 

iii. Pursuant to section 9c of EFCFA;] 

4. 
Not be completed at the time of submission of an application for QZAB Program funding; 

5. 
Consist of rehabilitation work, including equipment related to the rehabilitation of the school facility that houses a qualified zone academy; and 

6. 
Be located in a school facility eligible for a private business contribution by a private entity. 

(b) 
A school district, or the Department on behalf of a school district, may apply for one or more school facilities projects in one or more school facilities, provided [that] each school and each project meet all of the requirements to qualify for the QZAB Program under this [chapter] Chapter. 

6A:25-2.3 Private collaboration requirement 
(a) 
The school district shall establish, via written commitment, a collaboration between the school and one or more private entities under which the private entity evidences in writing that it will make a contribution having a present value (as of the date of issuance of the issue) of not less than 10 percent of the bond issue’s proceeds [of the bond issue]. 

(b) 
Contributions by the private entity shall be described in the written commitment and may include the following general types of contributions: 

1. 
Equipment for use in the qualified zone academy (including technology and vocational equipment); 

2. 
Technical assistance in developing curriculum or in training teachers [in order] to promote appropriate market-driven technology in the classroom; 

3. 
Services of employees as volunteer mentors; 

4. 
Internships, field trips, or other educational opportunities for students outside the qualified zone academy [for students]; 

5. 
Any other property or service specified by the school district; or 

6. 
Cash received if [such monies are] used to purchase [any] property or services described in (b)1 through 5 above. 

(c) 
Services of employees of the qualified zone academy [do] shall not constitute qualified contributions. 

6A:25-2.4 Comprehensive educational plan requirements 
(a) 
The qualified zone academy, or school district on behalf of the qualified zone academy, shall design a comprehensive educational plan in cooperation with [business to enhance the academic curriculum, increase graduation and employment rates, and better prepare students for the rigors of college and an increasingly complex workforce] one or more private entities. 

[(b) 
The private entity may be a business that cooperates in the design of the comprehensive educational plan.] 

[(c)] (b) 
Students enrolled in the qualified zone academy shall be subject to the same academic standards and assessments as other students in the school district. 

[(d)] (c) 
The school district shall approve the comprehensive educational plan prior to [the] submission [of an application] to the Department of an application for QZAB funding. 

SUBCHAPTER 3. APPLICATION FOR QZAB FUNDING
6A:25-3.1 Application requirements 
(a) 
[Any] A school district seeking to initiate a school facilities project funded by a QZAB shall[, on a form provided by the Commissioner,] apply to the Department on a Commissioner-provided form for approval of the school facilities project for QZAB funding.

(b) 
The application must demonstrate [that] the school facilities project meets the requirements for participation in the QZAB Program, as set forth in N.J.A.C. 6A:25-2.1 through 2.4, as well as the Federal requirements set forth in 26 U.S.C. § 1397E  and regulations thereunder (see 26 CFR 1.1397E.1). 

(c) 
The application must include the following [information]: 

1. 
Evidence [that] the school facilities project is for a school facility meeting the school location or student body composition requirements of N.J.A.C. 6A:25-2.1; 

2. 
Evidence [that] the school facilities project has been approved by the Department for rehabilitation, pursuant to N.J.A.C. 6A:25-2.2; 

3. 
A copy of the comprehensive educational plan approved by the school district, pursuant to N.J.A.C. 6A:25-2.4; 

4. 
Certification by the issuer that it has the written commitment of the private entity to satisfy the private contribution requirement, pursuant to N.J.A.C. 6A:25-2.3,[. This requirement may also be satisfied by the issuer's certification that it has the written commitment of the private entity] or to make qualified contributions for one or more qualified zone academy school district applicants sufficient to meet the private contribution requirement for each [such] school district applicant; and 

5. 
Certification by the issuer that it has the school district’s written approval [by the school district] of the QZAB bond issuance. 

(d) 
A school district applying for QZAB funding may submit to the Department an application for one or more school facilities projects for which it [is seeking such] seeks funding, provided [that] the application satisfies [the] this subsection’s requirements [of this subsection] for each school facilities project. 

6A:25-3.2 Application review and approval 
(a)  
The [Department shall notify school districts of the] deadline for accepting applications[, which shall be October 15, 2007, and in subsequent years the deadline] shall be July 1 annually. 

(b) 
The Department [will review] must assess each application to determine on a first-come, first-served basis if it is [accurate and] complete.  The Department must verify the school facilities project in the application is the same as the previously approved school facilities project.  If the application is determined to be incomplete, the Department [shall] must inform the school district in writing, listing all deficiencies and missing required information. If the application is determined to be complete, the Department [will] must review the application for eligibility for QZAB funding within 30 days of [receipt] the determination of completeness. 

(c) 
[Approval will be granted to] The Department must approve all applications that meet the QZAB Program requirements as described or referenced in this [chapter] Chapter, subject to the availability of bond cap under 26 U.S.C. § 1397E. 

(d) 
If a school district's application is approved, the Department [will] must notify the school district that a qualified zone academy(ies) [or academies] in the school district is[/are] eligible for QZAB funding. The Department [will] must also provide [by copy to the NJEDA] notice to the NJEDA of school district eligibility for QZAB funding. State share funded through QZAB financing will be available in the same way that State share funded through other financing is available for school facilities projects approved pursuant to EFCFA, that is, available pursuant to N.J.S.A. 18A:7G-5, 9, 10, or 15 as applicable. 

(e) 
If [an] a school district’s application does not meet the QZAB Program requirements, the Department [shall] must notify the school district in writing, informing it of the reason for the denial. 

6A:25-3.3 Appeals of Department [and Commissioner] determinations 

Appeals of Department [and Commissioner] determinations with respect to the QZAB Program shall be made in accordance with N.J.A.C. 6A:[26-17.1]3, Controversies and Disputes. 

SUBCHAPTER 4. CHARTER SCHOOL ELIGIBILITY FOR QZAB FUNDING
6A:25-4.1 Charter school requirements 
(a) 
To qualify for designation as a qualified zone academy and receive QZAB funding, a charter school shall: 

1.  
Have an approved charter; and

2.  
Meet the requirement stated in N.J.A.C. 6A:25-2.1(a)2.

6A:25-4.2 QZAB project requirements 
(a)  
To be eligible for QZAB funding, a charter school capital project shall:

1.  
Consist of rehabilitation work, including equipment related to the rehabilitation of the charter school facility that houses a qualified zone academy; [and]

2.  
Not be completed at the time of submission of an application for QZAB Program funding.

3. 
Be located in charter school that qualifies pursuant to N.J.A.C. 6A:25-2.1(a); and

4. 
Be located in a charter school eligible for a private business contribution by a private entity. 

6A:25-4.3 Private collaboration requirement 
(a) 
The charter school shall establish, via written commitment, a collaboration between the charter school and one or more private entities under which the private entity evidences in writing that it will make a contribution having a present value (as of the date of issuance of the issue) of not less than 10 percent of the bond issue’s proceeds [of the bond issue]. 

(b)  
Contributions by the private entity shall be described in the written commitment and may include items referenced in N.J.A.C. 6A:25-2.3(b)1.

6A:25-4.4 Comprehensive educational plan requirements

(a) 
The qualified zone academy, or charter school on behalf of the qualified zone academy, shall design a comprehensive educational plan in cooperation with [business to enhance the academic curriculum, increase graduation and employment rates, and better prepare students for the rigors of college and an increasingly complex workforce] one or more private entities. 

[(b) 
The private entity may be a business that cooperates in the design of the comprehensive educational plan.] 

[(c)] (b) 
Students enrolled in the qualified zone academy shall be subject to the same academic standards and assessments as other students in the school district. 

SUBCHAPTER 5. CHARTER SCHOOL APPLICATION FOR QZAB FUNDING
6A:25-5.1 Application requirements 
(a) 
[Any] A charter school seeking to initiate a charter school capital project funded by a QZAB shall[, on a form provided by the Commissioner,] apply to the Department on a Commissioner-provided form for approval of the charter school capital project for QZAB funding. 

(b) 
The application must demonstrate [that] the charter school capital project meets the requirements for participation in the QZAB Program, as set forth in N.J.A.C. 6A:25-4.1 through 4.4, as well as the Federal requirements set forth in 26 U.S.C. § 1397E and regulations thereunder (see 26 CFR 1.1397E-1). 

(c) 
The application must include the following [information]: 

1. 
The name of the school and the name, street address, phone number, and email address of a contact person;

2. 
A description of the capital project, including evidence [that] the charter school capital project is for a school facility meeting the charter school location or student body composition requirements of N.J.A.C. 6A:25-2.1 and N.J.A.C. 6A:25-4.2, respectively; 

3. 
Evidence [that] the charter school capital project is for rehabilitation, pursuant to N.J.A.C. 6A:25-4.2; 

4. 
A copy of the comprehensive educational plan approved by the charter school, pursuant to N.J.A.C. 6A:25-4.4; 

5.  
Identification of the issuer of QZABs for the charter school;

6. 
Certification by the charter school that it has the written commitment of the private entity to satisfy the private contribution requirement, pursuant to N.J.A.C. 6A:25-4.3. This requirement may also be satisfied by the issuer's certification that it has the written commitment of the private entity to make qualified contributions to meet the private contribution requirement for [such] the charter school applicant; and 

7.  
A resolution evidencing that [it] the issuer has the charter school’s written approval [by the charter school] of the QZAB bond issuance. 

(d) 
A charter school applying for QZAB funding may submit to the Department an application for one or more charter school capital projects for which it [is seeking such] seeks funding, provided [that] the application satisfies [the] this subsection’s requirements [of this subsection] for each charter school capital project. 

6A:25-5.2 Application review and approval 
(a) 
The [Department shall notify charter schools of the] deadline for accepting applications[, which shall be October 15, 2007, and in subsequent years the deadline] shall be July 1 annually.

(b) 
The Department [will review] must assess each application on a first-come, first-served basis to determine if it is [accurate and] complete.  If the application is determined to be incomplete, the Department [shall] must inform the charter school in writing, listing all deficiencies and missing required information.  If the application is determined to be complete, the Department [will] must review the application for eligibility for QZAB funding within 30 days of [receipt] the determination of completeness. 

(c) 
[Approval will be granted to] The Department must approve all applications that meet the QZAB Program requirements as described or referenced in this [chapter] Chapter, subject to the availability of bond cap under 26 U.S.C. § 1397E.

(d) 
If a charter school's application is approved, the Department [shall] must notify the charter school and the issuer that a qualified zone academy in the charter school is eligible for QZAB funding. 

(e) 
If a charter school application does not meet the QZAB Program requirements, the Department [shall] must notify the charter school and the issuer in writing, informing them of the reason for the denial. 

(f)  
[In the event that] If the [New Jersey Economic Development Authority (]NJEDA[)] is the issuer of QZABs for the charter school, the Department [shall] must notify in writing the charter school eligible for funding [in writing] to apply to the NJEDA pursuant to N.J.A.C. 19:31, to the extent applicable, and to utilize the NJEDA application for financial assistance available [for downloading] at http://www.njeda.com/applications.asp.

6A:25-5.3 Appeals of Department [and Commissioner] determinations 

Appeals of Department [and Commissioner] determinations with respect to N.J.A.C. 6A:25-5.1 and 5.2 shall be made in accordance with N.J.A.C. 6A:[26-17.1]3. 
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