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Summary


The Department of Education is proposing to readopt with amendments and new rules N.J.A.C. 6A:28 School Ethics Commission.  These School Ethics Commission rules were first adopted on August 2, 1993 and codified at N.J.A.C. 6:3-9, in response to the creation of a School Ethics Commission by the School Ethics Act (Act), N.J.S.A. 18A:12-21 et seq. (see 25 N.J.R. 1924(a) and 3511(a)).  The rules were readopted effective September 10, 1999 with a minor technical amendment and recodification from N.J.A.C. 6:3-9 to 6:3-8, which was effective on October 4, 1999 (see 31 N.J.R. 1662(a) and 2917(a)).  On April 3, 2000, the School Ethics Commission rules were again recodified from N.J.A.C. 6:3-6 to 6A:28-1 and amended for the first time since their adoption in 1993 (see 31 N.J.R. 4166(a) and 32 N.J.R. 1189(a)).  The amendments were designed to eliminate any inconsistencies between the rules and the Act, and address developments in other areas of the law.  

As part of the comprehensive review of the code process, in September 2004, this chapter was recodified from a subchapter in N.J.A.C. 6A:28, which had been entitled “School Operations” to a chapter, which was re-titled “School Ethics Commission” (see 36 N.J.R. 2285(a) and 4453(a)).  The reason the subchapter was recodified to a chapter was because school ethics and residency, which had shared the chapter as Subchapters 1 and 2, respectively, lacked a clear relationship.  In addition, substantive amendments were made to the rules that added some definitions and amended procedures to make them more efficient.  The rules were again amended effective August 20, 2007 in order to set forth standards for the Commission’s enforcement of N.J.S.A. 18A:12-24.1, the code of ethics for school board members, establish a process for the issuance of subpoenas and  to clarify the complaint and advisory opinion process.  (See 39 N.J.R. 821(a) and 39 N.J.R. 3513(a)).  This chapter is scheduled to expire on September 10, 2009, pursuant to N.J.S.A. 52:14B-5.1c; therefore, the Department proposes to readopt the chapter with amendments and new rules.  The Commission has found that the implementation of the New Jersey Quality Single Accountability Continuum (NJQSAC) and, in particular, the district governance standards mandated therein, compels greater attention to the processes for enforcing  board member training requirements, along with the timely filing of personal/relative and financial disclosure statements.  (See, N.J.A.C. 6A:30-1.1 et seq.)  Similarly, since the implementation of NJQSAC, which results in consequences for the districts, and not just the school official, when violations of the School Ethics Act are found, the Commission finds that the within rules offer respondents who are named in complaints greater procedural safeguards.

The Commission receives approximately 50-60 complaints each year.  The Commission has found that, during the seven years that the code of ethics for school board members has been in effect, i.e., since 2001, the complaints alleging solely a violation of the code of ethics for school board members have increased both in number and complexity.

Pursuant to N.J.S.A. 18A:12-29(b), where a complaint alleges a prohibited act, the Commission is first required to determine whether probable cause exists to credit the allegations in the complaint.  If the Commission determines that probable cause exists, the statute provides that the Commission shall refer the matter to the Office of Administrative Law (OAL) for a fact-finding hearing.  The statute does not, however,  prescribe how complaints alleging violations of the code of ethics for school board members shall be processed. 

  Due to the increase in volume of complaints alleging violations of the code of ethics for school board members, the Commission’s docket has swelled, resulting in lengthy monthly meetings and a backlog of complaints awaiting hearings and probable cause determinations.  To address this issue, the proposed amendments and new rules will restructure Subchapter 6, “Filing, Service and Review of Complaints” into several subchapters in order to streamline the procedure for making determinations of probable cause, determinations of violations and allow for administrative dismissals, settlements and withdrawals.

Under the proposed amendments to the rules, the Commission will have the discretion to schedule an informal conference if it needs additional information prior to rendering a probable cause determination; the Commission may also make probable cause determinations without appearance by the complainant or the respondent since the statute does not require the same.  The proposed amendments also establish a standard for probable cause determinations.  These proposed amendments will allow the Commission, which meets only once a month, to issue probable cause determinations more expeditiously and without prejudice to the respondent.  Where probable cause is found and fact finding is needed, the respondent will be accorded his or her full due process rights at a hearing at the OAL.  Where no probable cause is found, the complaint is dismissed.  The proposed amendments that allow for the settlement and withdrawal of complaints will encourage the resolution of disputes.

The Department also proposes to amend the rules to require that complaints be filed within 180 days of notice of the violation rather than within one year of notice.  The Commission has found that the one-year filing requirement has allowed complainants to “sit on their rights” until a school board election is approaching or to use an impending school board election as the impetus to file complaints against board members on issues that reach back many months.  The Commission has also found that the one-year filing requirement impacts negatively on its review of complaints.  For instance, where a complaint is filed against a board member alleging a violation dating back six months or more, once the matter is docketed, an answer is received and the investigation is complete, the Commission is likely to be reviewing the matter at least a full year or more from the date of the alleged violation.  Not only are the availability of documentation and witnesses affected by this time lag, but if the board member is no longer serving on the board, which is a common occurrence, the Commission is constrained in its recommendation of any potential penalties, in that suspension and removal are no longer options.  The Department also believes that a 180-day requirement for filing complaints is consistent with the filing requirement for administrative matters of the kind that concern school officials and public bodies.  It is important to note that the Department also proposes an amendment to provide the Commission with the authority to relax the rules, including the 180-day filing requirement, when strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.



The Department is also proposing amendments to the board member training requirements that have been extensively expanded by P.L. 2007, c. 53, the School District Accountability Act, which amended the School Ethics Act, accordingly.  In addition to the “orientation” training for first-year board members, there are new training requirements for board members in the second and third years of their first terms, as well as for those who are re-elected/re-appointed. N.J.S.A. 18A:12-33.



As the Department has provided a 60-day comment period in this notice of proposal, this notice is excepted from the rulemaking calendar requirement pursuant to N.J.A.C. 1:30-3.3(a)5.  The following summary provides a brief overview of the proposed readoption with amendments.

Subchapter 1.  General Provisions
This subchapter includes the scope, purpose, definitions, functions and authority of the School Ethics Commission.  Proposed amendments will add new sections entitled “Jurisdiction of the School Ethics Commission,” “Abeyance,” “Order to show cause,” “Appearance and representation,” Proof of service” and “Relaxation of rules.”  These proposed amendments provide parties to matters under the Commission’s review with general operating guidelines and authority.
N.J.A.C. 6A:28-1.1 Scope and purpose
This section sets forth the purpose of the rules, which is to effectuate the School Ethics Act, N.J.S.A. 18A:12-21 et seq.  The Department proposes an amendment to subsection (b) which will provide a technical clarification.
N.J.A.C. 6A:28-1.2 Definitions

This section defines the terms necessary for interpreting the chapter. The Department proposes to amend this section by adding new definitions, modifying definitions that are in former rules and deleting a definition.  Pursuant to the provisions of Public Law 2007, c. 63 and Public Law 2007, c. 260, the Commissioner of Education has filed regulations at N.J.A.C. 6A:23A-1 et seq. to assure the financial accountability of local public school districts through enhanced State monitoring, oversight and authority, and to ensure that each district board of education adopts an annual budget that provides adequate resources to meet the State Constitution’s mandate for a thorough and efficient system of free public schools for all children.  In this connection, the Department is pursuing legislative amendments to the School Ethics Act that will comport with the definitions and standards set forth in the Fiscal Accountability, Efficiency and Budgeting Procedures Code. Consequently, in anticipation of those statutory amendments, the Department is proposing to simply reference the School Ethics Act for several key definitions as set forth below. 

The Department proposes to amend this section by adding a definition of the term “Act,” to be used in lieu of all references to the School Ethics Act, N.J.S.A. 18A:12-21 et seq., throughout the rules.  The Department proposes to add a new definition for the term “benefit,” as it is used in the Act, to provide a standard for the Commission to use in making determinations of probable cause or violation.  The Department proposes a technical amendment in the definition of the term “charter school designee” to clarify that charter school officials file disclosure statements rather than disclosure forms.  The proposed amendment of the definition of the term “complainant” will also include a lead complainant.  The Department proposes to add a new definition for the term “day” in order to clarify how timelines are measured.

The Department proposes to amend the definitions as follows: the definitions of “member of the immediate family” and “relative” are amended to reference the School Ethics Act; the definition of “related to the school official by marriage” is deleted inasmuch as a statutory amendment to the definition of “relative,” as anticipated, will render this phrase redundant; the definition of “personal/relative disclosure statement” is limited to the “statement that school officials are required to file annually pursuant to N.J.S.A. 18A:12-25”; and  the definition of “spouse” is amended to delete domestic partner, as originally proposed, in that the statutory definition of “relative,”  as anticipated, will properly include domestic partners.

The Department proposes to add a definition for the term “person” to clarify that boards of education, labor organizations and school districts cannot file a complaint with the Commission.  The Department proposes to add a new definition for the term “party” to clarify that the Commission may be a party to a complaint.  

N.J.A.C. 6A:28-1.3  Functions and authority of the School Ethics Commission

This section sets forth the duties and powers of the School Ethics Commission.  The Department proposes to amend paragraph (a)4 to be consistent with the proposed amendments to the process for determining probable cause set forth at N.J.A.C. 6A:28-10.7.  The Department proposes to amend (a)5 to delete the procedure for obtaining copies of disclosure statements from this section and recodify it to the subchapter on disclosure statements at N.J.A.C. 6A:28-3.1(b).  The Department proposes to amend paragraph (a)6 to clarify that the Commission has the authority to issue Orders to Show Cause.  

N.J.A.C. 6A:28-1.4  Jurisdiction of the School Ethics Commission


This proposed new section sets forth the jurisdiction of the School Ethics Commission and contains language from former N.J.A.C. 6A:28-6.1(a)2. The Department proposes adding this section in order to establish the limitations of the jurisdiction of the School Ethics Commission to matters arising under the Act.  The rule at subsection (b) has been recodified from N.J.A.C. 6A:28-6.1(a)2 for ease of reference and a new rule has been added to provide that a Commission member may not participate in any proceedings on a complaint in which the Commission member or his or her immediate family member have a personal or financial involvement.

N.J.A.C. 6A:28-1.5  Abeyance


This proposed new section references the statutory requirement set forth at N.J.S.A. 18A:12-32 to place certain matters in abeyance and amends the rule formerly at N.J.A.C. 6A:28-6.3(c). The Department also proposes a new rule to formalize current procedure to require the Commission to notify the parties when it places a matter in abeyance.
N.J.A.C. 6A:28-1.6  Order to Show Cause
The Department proposes this new section in order to set forth the procedures for the issuance of, and response to, the Commission’s Orders to Show Cause.  These rules have been recodified and amplified from former N.J.A.C. 6A:28-3.3(b) and (c) for ease of reference for anyone using these rules.  The Department proposes an amendment at subsection (a) to require, where applicable, that a statement of the factual details and investigative findings be included in the Order to Show Cause.  The Department also proposes amendments to delete the reference that the Order to Show Cause be considered the equivalent of a complaint and to delete the right of appearance by the school official upon receiving the Order to Show Cause.  The proposed subsection (b) incorporates language from former N.J.A.C. 6A:28-3.3(b) regarding the 20-day time period to respond to an Order to Show Cause. The proposed amendment at subsection (c) will clarify that the Commission makes a determination of a violation after issuance of an Order to Show Cause rather than a determination of probable cause, and will clarify that the Commission’s violation determination will be made on a summary basis.  The Department proposes a new rule at paragraph (c)1 to notify a respondent to an Order to Show Cause that the Commission may conduct an investigation or a hearing where the material facts are in dispute.
N.J.A.C. 6A:28-1.7  Appearance and representation
The Department proposes new rules at this new section to set forth the process and procedures for the representation of any party by an attorney.  The proposed new rules allow for pro se appearance or attorney representation.  The proposed new rules also set forth a process for an attorney’s withdrawal from representation.
N.J.A.C. 6A:28-1.8  Proof of service

The Department proposes new rules at this new section to establish the forms that may serve as a proof of service of a document upon a respondent or a complainant.
N.J.A.C. 6A:28-1.9  Relaxation of rules
The Department proposes a new rule at this new section to provide the Commission with the authority to relax any of the rules in this chapter in any case where strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.  This will expand the Commission’s authority to relax the rules to the entire chapter rather than just to the timeline for filing a complaint at former N.J.A.C. 6A:28-6.1(b)1 and for filing a motion to dismiss at former N.J.A.C. 6A:28-6.5(e)2. 
SUBCHAPTER 2. BY-LAWS OF THE SCHOOL ETHICS COMMISSION

This subchapter sets forth the by-laws of the Commission and the Department is not proposing any amendments to this subchapter. 
SUBCHAPTER 3.  FILING OF DISCLOSURE STATEMENTS
This subchapter establishes the process for the implementation and enforcement of the requirement at N.J.A.C. 18A:12-25 and 26 for the filing of disclosure statements.  The Department proposes technical amendments throughout the subchapter to amend the reference of “county superintendent” to “executive county superintendent” pursuant to N.J.S.A. 18A:7-1, and to amend the term “forms” to “statements.”  The Department also proposes technical amendments throughout the subchapter to delete the word “and” and replace it with “or” anytime there is a reference to the board secretary and the charter school designee, and to replace the word “forms” with “disclosure statements.”

N.J.A.C. 6A:28-3.1 Procedures for filing of disclosure statements

This section sets forth the procedures for the filing of disclosure statements.  The Department proposes to amend subsection (a) to clarify that all school officials must initially file their disclosure statements with the board secretary or charter school designee who then files the statements with the executive county superintendent.  The Department proposes to amend subsection (b) to delete the requirement for the school official to provide a copy of the disclosure statements since the Department’s proposed amendment at N.J.A.C. 6A:28-3.2(f) places this responsibility on the board secretary or charter school designee and to include the process for requesting copies of disclosure statements, which was recodified from N.J.A.C. 6A:28-1.3(a)5. The Department proposes a technical amendment at subsection (f) to replace the word “forms” with “statements. 

N.J.A.C. 6A:28-3.2 Duties of district boards of education and charter schools

This section sets forth the responsibilities of the district boards of education and charter schools to ensure that all school officials file financial and personal/relative disclosure statements.  The Department proposes to amend subsections (a) through (e) to require that the board secretary or charter school designee provide the names of the school officials required to file statements to the executive county superintendent in the form of a written list and to clarify that the original statements be filed by the board secretary or charter school designee with the executive county superintendent.  

The Department is proposing a new rule at subsection (f) and the recodification of the remaining subsections.  The proposed new rule at (f) will require the board secretary or the charter school designee to date stamp the disclosure statements upon receipt, provide a copy to the school official, maintain a copy at the district board of education or charter school and file the original with the executive county superintendent.  This new rule will assist school officials by providing proof of filing and assist the Commission in enforcing the filing requirement.

The proposed amendment at recodified subsection (g) requires the board secretary or charter school designee to certify that the disclosure statements have been completed and clarify that school officials must indicate on their financial disclosure statement the name and address of each source of income and cannot, for instance, state this information is “not applicable.”  The proposed amendments at recodified subsection (h) establish a timeline for the board secretary or charter school designee to provide to the executive county superintendent the names of all school officials who have failed to file, require that the names be provided in a written list and require that the home address and position of all such school officials also be included.  This will allow for more efficient tracking of all school officials who have failed to timely file and will provide the Commission with information so that it may serve these school officials with an Order to Show Cause as to why the school officials have failed to file disclosure statements.  

N.J.A.C. 6A:28-3.3 Procedures in the event of failure to file disclosure statements

This section sets forth how the Commission enforces the requirement that school officials file disclosure statements.  The Department proposes an amendment at subsection (a) to indicate that it is the failure to “timely” file that constitutes a violation of the School Ethics Act.  The Department proposes an amendment at subsection (a), which provides the Commission with discretion in its recommendation of a penalty.  This will provide the Commission with the opportunity to issue a warning letter to the recalcitrant school official and provide that school official with another opportunity to file the disclosure statements prior to the Commission’s penalty determination.  The Department proposes to amend subsection (b) and delete subsection (c) in accordance with the process and procedures for an Order to Show Cause established in recodified N.J.A.C. 6A:28-1.6.

N.J.A.C. 6A:28-3.4 Procedures in the event of incomplete filing

This section sets forth the procedures in the event of an incomplete filing.  The Department proposes an amendment to subsection (a) to clarify the procedure.  The proposed amendment clarifies that the executive county superintendent is the Commission’s designee for determining whether a school official’s disclosure statements are incomplete.  The Department also proposes new rules at subsection (a), which set forth a process for returning the incomplete disclosure forms to the school official and for re-filing of the disclosure statements with the executive county superintendent upon completion.  The Department proposes to amend subsection (b) and delete subsection (c) in accordance with the process and procedures for an Order to Show Cause established in recodified N.J.A.C. 6A:28-1.6.

SUBCHAPTER 4. BOARD MEMBER TRAINING
This subchapter sets forth the board member training requirements and procedures for compliance with those requirements.  These requirements have been expanded by P.L. 2007, c. 53, the School District Accountability Act, which amended the School Ethics Act, accordingly.

N.J.A.C. 6A:28-4.1 Training requirement

This section sets forth how the Commission enforces the board member and charter school trustee training requirements at N.J.S.A. 18A:28-33.  The Department proposes an amendment to subsection (a) to clarify that the first year of a board member’s or charter school trustee’s first term shall be the first year of service on the board.  This proposed amendment will ensure that board members or charter school trustees who are appointed to serve an unexpired term extending beyond 12 months shall be held to the training requirement.  This will assist in identifying the board members and charter school trustees who are required under the proposed new rules to take second year, third year and re-election/re-appointment training programs.  The Department proposes new rules at subsection (b) and (c) to require additional training programs for board members and charter school trustees in their second year, third year and after each re-election/re-appointment as required by N.J.S.A. 18A:12-33.
N.J.A.C. 6A:28-4.2 Procedures for compliance

This section sets forth the procedures for compliance with the board member training requirements.  The Department proposes an amendment at subsection (a) to require each board secretary and charter school designee to notify the New Jersey School Boards Association (NJSBA) in writing when a board member is reelected or reappointed and when a board member or trustee resigns or is removed from the board.  This will assist the NJSBA in its data collection, which will ensure efficient enforcement of the training requirements against those board members who fail to comply with the training requirements. 

 The department proposes two changes to the language in N.J.A.C. 6A:28-4.2(d).  In the first sentence, the Department proposes to use “shall,” essentially as it is used in the current regulations, to affirm that “[b]oard members and charter school trustees failing to comply with the training requirements shall be considered in violation of N.J.S.A. 18A:12-33.”  In the second sentence, the Department proposes to use “may” instead of “shall,” so as to permit the Commission some discretion in determining whether to issue an Order to Show Cause where a board member or charter school trustee has failed to take training. The Department also proposes technical amendments at subsections (b) through (d) that clarify that there are training requirements beyond the first year of service and to provide the proper citation to the procedures for an Order to Show Cause.

Subchapter 5.  Advisory Opinions
This subchapter sets forth the procedures related to advisory opinions.   

N.J.A.C. 6A:28-5.1 Entitlement to an Advisory Opinion

This section sets forth who is entitled to request an advisory opinion and the Department is not proposing any amendments to this section.  

N.J.A.C. 6A:28-5.2 Procedures for requesting and receiving an advisory opinion

This section sets forth the procedures for requesting and receiving an advisory opinion.  The Department proposes an amendment at subsection (b) to require that the school official provide proof of service pursuant to N.J.A.C. 6A:28-1.8 to show that the school official who is the subject of the advisory opinion request has been copied on the request.  The Department proposes a clarification at paragraph (c)2 to indicate that it is the School Ethics Commission that does not provide information regarding an advisory opinion unless it is made public.  The Department also proposes a new rule at paragraph (c)3 which will provide the Commission with the authority to decline to accept an advisory opinion where the questions raised in the request have been addressed in previous public advisories.  The Commission has found that many advisory opinion requests can be addressed by previous advisories that have been made public.  In line with the proposed new rule, the Department proposes to delete subsection (f) to provide the Commission with the discretion as to whether or when to render a response to an advisory opinion request.  This will provide the Commission with flexibility in determining when to place advisory opinion requests on its monthly meeting agendas.

SUBCHAPTER 6.  FILING AND AMENDMENT OF COMPLAINTS; BURDEN OF PROOF
The Department proposes to delete former N.J.A.C. 6A:28-6 and 7 and replace those subchapters with proposed subchapters six through 10.  These proposed new subchapters will restructure the current process for the filing, service and review of complaints through proposed amendments and new rules.  The proposed restructure of former subchapter six will streamline the procedure for making determinations of probable cause, ensure compliance with N.J.S.A. 18A:12-29(b) for the Commission to render decisions on complaints alleging violations of the code of ethics for school board members and allow for administrative dismissals, settlements and withdrawals.  



Proposed new subchapter six sets forth the process for the filing and amendment of complaints.  The Department proposes to incorporate the definitions of words and terms used in the code of ethics for school board members set forth in former subchapter seven into specific standards at proposed new N.J.A.C. 6A:28-6.4 which a complainant must meet in order to sustain his or her burden of proof when alleging violations of the code of ethics for school board members.

N.J.A.C. 6A:28-6.1 Who may file a complaint

This proposed new section incorporates language from former N.J.A.C. 6A:28-6.1(a) and (a)1, which have been restructured for clarity.  This proposed new section describes who may file a complaint.  
N.J.A.C. 6A:28-6.2 Process for the filing of a complaint
This proposed section is new and sets forth the process for the filing of a complaint, incorporating language from former N.J.A.C. 6A:28-6.1(c) and (d).  The Department proposes a new rule in subsection (a) that will require a complainant to file a copy of the complaint for each respondent(s) named in the complaint.  This will assist the Commission in the processing of complaints and will save time and resources.  The Department proposes a new rule at subsection (b) to require a complainant to notify the Commission of a change of address.

N.J.A.C. 6A:28-6.3 Contents of a complaint
This proposed section is new and sets forth the required contents of a complaint, incorporating language from former N.J.A.C. 6A:28-6.3 and N.J.A.C. 6A:28-6.1(e).  The Department is proposing new rules at subsections (a) and (b) which provide a list of the components necessary in a complaint.  Proposed subsection (c) clarifies that a complaint alleging solely violations of the code of ethics for school board members shall name only school board members as respondents.  Proposed subsection (d) contains language from former N.J.A.C. 6A:28-6.3(a) and (b) and amends that language to consolidate the complaint forms into one form and to indicate what information is required in each paragraph of the complaint.  

N.J.A.C. 6A:28-6.4 Complainant’s burden of proof for complaints alleging a violation of the code of ethics for school board members



This proposed section is new and combines language from former N.J.A.C. 6A:28-6.9 and N.J.A.C. 6A:28-7 setting forth standards that must be met by a complainant in order to sustain his or her burden of proof for allegations of a violation of the code of ethics for school board members.  These proposed standards are combined into one section to provide clarification for the parties and to assist the Commission in enforcing the code of ethics for school board members.

· Proposed paragraph (a)1 contains language from former N.J.A.C. 6A:28-6.9(b)1 with a proposed amendment that the copy of a final decision from any court of law or administrative agency of this State “demonstrate,” rather than “find,” that the respondent failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to the schools or that the respondent brought about changes through illegal or unethical procedures.  

· The Department proposes a new rule at paragraph (a)2 to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(b).  

· Proposed paragraph (a)3 incorporates language from the definitions of “appraisal,” “plan,” “planning” and “policy” from former N.J.A.C. 6A:28-7, to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(c).  

· Proposed paragraph (a)4 incorporates language from the definition of “administer the schools” from former N.J.A.C. 6A:28-7, to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(d).  

· Proposed paragraph (a)5 incorporates language from the definition of “private action” from former N.J.A.C. 6A:28-7, as amended to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(e).  

· Proposed paragraph (a)6 incorporates language from the definitions of “partisan political group” and “personal gain” from former N.J.A.C. 6A:28-7, to set forth a standard that a complainant must meet in order to sustain her/his burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(f).  The Department proposes an amendment to clarify that the standard may be met by evidence that the respondent used the school in order to acquire some benefit for a friend as well as for the respondent or an immediate family member.  The Department proposes not to include the definition of “special interest group” from former N.J.A.C. 6A:28-7 since it finds the term self explanatory.  

· Proposed paragraph (a)7 incorporates language from former N.J.A.C. 6A:28-6.9(b)2, which is amended to set forth standards for both the confidentiality and the inaccuracy provisions of N.J.S.A. 18A:12-24.1(g).  The proposed amendment to the standard for the confidentiality provision requires that a complainant prove action on the part of the respondent to make public, reveal or disclose information that was not public.  The Department also proposes an amendment to expand the term “information” to include that which may not otherwise be public based on board policy, procedure or practice.  The proposed amendment to the standard for the inaccuracy provision incorporates language from former N.J.A.C. 6A:28-6.9(b)2 requiring that an alleged inaccurate statement be more than a personal opinion and adding that the alleged inaccuracy must be other than a reasonable mistake or attributable to developing circumstances.

· Proposed paragraph (a)8 incorporates language from former N.J.A.C. 6A:28-6.9(b)3, as amended to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(h).  

· The Department proposes a new rule at paragraph (a)9 to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(i).  

· Proposed paragraph (a)10 includes language from former N.J.A.C. 6A:28-6.9(b)4 and from the definition of “acted on a complaint” from former N.J.A.C. 6A:28-7, to set forth a standard that a complainant must meet in order to sustain his or her burden of proof for allegations of a violation of N.J.S.A. 18A:12-24.1(j).  The Department proposes amendments to clarify that the standard may be met by evidence that the respondent took action at a time or place other than a public meeting “and” prior to the failure of an administrative solution, rather than as indicated in the language at former N.J.A.C. 6A:28-6.9(b)4, which was that the respondent took action at a time or place other than a public meeting “or” prior to the failure of an administrative solution.  The Department proposes not to include the definition of “complaint” from former N.J.A.C. 6A:28-7.  

N.J.A.C. 6A:28-6.5 Time period for the filing of a complaint

This proposed section is new and contains language from former N.J.A.C. 6A:28-6.1(b).  The proposed new section sets forth the time period for the filing of a complaint.  The Department proposes an amendment at subsection (a) to require that complaints be filed within 180 days of notice of the alleged violation rather than within one year of notice of the alleged violation.  As noted above, this proposed amendment will reduce the potential for complainants to act strategically by filing complaints based on when the board elections are held rather than upon notice of a potential violation.  This will also ensure complaint reviews by the Commission are not “stale.”  The Department also proposes an amendment to clarify that a complainant shall be deemed to be notified of events which form the basis of the alleged violation(s) when he or she knew of such events or when such events were made public so that one using reasonable diligence would know or should have known.  The Department notes that the 180-day filing period strikes a fair balance between the need to timely address potential violations while also permitting opportunity for a local school official to remediate concerns that he or she may have about a board member’s conduct prior to actually filing a complaint. 

The Department proposes a new rule at paragraph (a)1 to clarify that complaints alleging a violation of N.J.S.A. 18A:12-24.1(a), must be filed within 180 days of the issuance of a decision from any court of law or administrative agency of this state.  The Department also proposes a new rule at paragraph (b)1 to clarify that a complainant must file a complaint within 180 days of notice of the alleged violation even when the matter is pending in any court of law or administrative agency of this State.  In such a situation the Commission will hold the complaint in abeyance, but, in filing the complaint, the complainant will have fulfilled the 180-day filing requirement and the complaint will be processed upon resolution of the pending matter.

N.J.A.C. 6A:28-6.6 Complaint processing, consolidating and confidentiality

This proposed section is new and sets forth the process for serving and consolidating complaints and for holding complaints confidential.  Proposed new subsections (a), (e), (f) and (g) contain language from former N.J.A.C. 6A:28-6.2(a).  The Department proposes new rules at subsections (b), (c) and (d).  The proposed new rule at subsection (b) will allow the Commission to consolidate complaints based on the standards in the subsequent paragraphs.  The proposed new rule at subsection (c) will allow the Commission to designate a lead complainant as a representative where it has consolidated complaints.  The proposed new rule at subsection (d) requires joint complainants of three or more to designate a lead complainant and, where they fail to do so, allows the Commission to designate a lead complainant.  These proposed new rules will assist the Commission in the processing of complaints.  

The Department also proposes several amendments to the former language.  The proposed amendment at subsection (e) clarifies that the Commission will serve the respondent only where complaints are not held in abeyance.  The proposed amendments at subsection (g) clarify that it is the Commission that is required to hold matters confidential, not the parties.  The proposed amendments also clarify that matters will be made public upon dismissal at a Commission meeting, settlement, withdrawal and when a complaint is administratively dismissed as well as upon the finding of probable cause or a violation at a Commission meeting.  These proposed amendments will clarify what matters are to be held confidential and when those matters are to be made public.  The proposed amendments at paragraphs (g)1, 2, 3, 4 and 5 provide exceptions to the confidentiality rule, to enable the Commission to report to the Attorney General any information indicating the possible violation of a criminal law as required at N.J.A.C. 18A:12-28(d), to meet its statutory obligation under N.J.S.A. 18A:12-32 to place a complaint in abeyance when the matter is pending in another forum, to  allow for the use of docket numbers on subpoenas, to allow for the sharing of information regarding complaints where complaints are consolidated and to enable the Commission to provide information regarding the status of pending complaints to the executive county superintendents. 

N.J.A.C. 6A:28-6.7 Amendment of a complaint

This proposed section is new and sets forth proposed new rules that establish the process for amending a complaint.  The proposed new rule at subsection (a) allows the Commission to request a complainant to amend the complaint if that complainant does not fulfill the requirements for the contents of a complaint at N.J.A.C. 6A:28-6.3.  The proposed new rule at subsection (b) provides that technical amendments relate back to the date the complaint was first received by the Commission.  The proposed new rule at subsection (c) sets forth the process for amending a complaint once an answer is filed.  The proposed new rule at subsection (d) requires amended complaints to be submitted in original with two copies and a copy for each respondent.

SUBCHAPTER 7.  FILING OF ANSWERS


This proposed new subchapter sets forth the process for the filing of answers, the required contents of an answer and the timeline for the filing of an answer.  It contains language from former sections N.J.A.C. 6A:28-6.4 and 6.5, which are combined into one process for all answers.  This proposed new subchapter will streamline the filing of answers through proposed amendments and new rules and will clarify the process for the parties.

6A:28-7.1  Process for filing an answer


This proposed section is new and sets forth the process for the filing of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a) with a proposed new rule requiring the respondent to serve a copy of the answer on the complainant and provide proof of service.  This will assist the Commission in expediting the review of complaints.  The Department also proposes a new rule at subsection (b) which requires the respondent to provide written notice to the Commission of any change of address and in accordance with proposed N.J.A.C. 6A:28-10.1.

6A:28-7.2  Contents of an answer


This proposed new section sets forth the required contents of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(b) and (c), and 6.5(b) and (c).  The Department proposes to amend that language by expanding it to establish specific standards to guide a respondent in answering a complaint.  The Department proposes a new rule at subsection (b) permitting a complainant to file a response with the Commission within 20 days of receipt of an answer alleging that a complaint is frivolous.  This new process will assist the Commission in fulfilling its statutory mandate at N.J.S.A. 18A:12-29(e) to determine whether a complaint is frivolous “prior to the hearing.”  The Department proposes a new rule at paragraph (b)1 to set forth that an allegation that a complaint is frivolous may not be raised in any subsequent filings.  Proposed subsection (c) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a), which is not amended.  The Department proposes a new rule at subsection (d) to set forth that the Commission shall not accept counterclaims, but that the respondent may file a complaint.

6A:28-7.3  Time for filing an answer
This proposed new section sets forth the timeline for the filing of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a) and provides the respondent with 20 days from receipt of the complaint to file an answer.  Proposed subsection (b) contains language from former N.J.A.C. 6A:28-6.4(d) and 6.5(d) and provides that when a respondent fails to file an answer within the 20-day period, the Commission shall notify the respondent that an answer must be filed within 10 days of receipt of the notice, thus allowing for a total response time of 30 days.  This is the same response time permitted in the former N.J.A.C. 6A:28-6.5(d).  The Department proposes to delete former subsection N.J.A.C. 6A:28-6.4(e), which provides a respondent with an additional 10 days for a total of 40 days within which to file an answer for complaints alleging both prohibited acts and code of ethics violations, thereby establishing inconsistent processes for the filing of answers depending on what is alleged in a complaint.  The Commission has found this to be confusing to respondents and believes that a consistent process will benefit all parties.  The Department also proposes to amend the language in proposed subsection (b) to provide that the Commission may decide a matter on a summary basis where the respondent has not filed an answer.  

6A:28-7.4  Extension of the time for filing an answer


This proposed new section sets forth the process for obtaining an extension of time for the filing of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a).  The Department proposes to amend the process to require that the respondent submit a written application to extend the time for the filing of an answer prior to the time for the filing of an answer, and to copy the complainant on the respondent’s request.  The Department proposes a new rule at paragraph (a)1 to require a respondent to demonstrate that a good faith effort was made to obtain the consent of the complainant for the extension of time to answer a complaint alleging solely a violation of the code of ethics.  The Department also proposes an amendment at subsection (b) to require a showing of good cause only when one or more of the parties oppose an extension of time for filing an answer.  These amendments and new rules will clarify this process for all parties and will assist the Commission in the processing of matters before it.  

SUBCHAPTER 8 MOTION TO DISMISS


Proposed new subchapter eight establishes the process for the filing of motions to dismiss, the response to such a motion and the Commission’s review of the motion.  The proposed subchapter contains language from former N.J.A.C. 6A:28-6.5(e) and the Department proposes amendments and new rules as noted below.  The Department proposes this new subchapter for ease of reference and to clarify the process.  

6A:28-8.1  Process for filing a motion to dismiss


This proposed new section sets forth the process for the filing of motions to dismiss.  It contains language from former N.J.A.C. 6A:28-6.5(e).  At subsection (a), the Department proposes to amend that language to allow for the filing of a motion to dismiss for any complaint.  The Department proposes a new rule at paragraph (a)1 to set forth that the Commission shall not accept counterclaims with a filing of a motion to dismiss, but that the respondent may file a complaint.  The Department proposes a new rule at subsection (b) to require that the respondent serve the complainant with the motion.  The Department proposes a new rule at subsection (c) to require the respondent to file a proof of service and to allow for an extension of time for the filing of the motion.  The Department proposes a new rule at subsection (d) to allow a respondent to make an oral motion to dismiss upon the conclusion of the complainant’s case during a hearing before the Commission.

6A:28-8.2  Process for responding to a motion to dismiss


This proposed new section sets forth the process for responding to a motion to dismiss.  Subsection (a) contains language from former N.J.A.C. 6A:28-6.5(e), and the Department proposes an amendment to require the complainant to file an original and two copies of a responsive brief, serve a copy on the respondent and file proof of service.  The Department proposes a new rule at paragraph (a)1 to require a complainant to respond to an allegation that the complaint is frivolous in the responsive brief.  As noted above, this will assist the Commission in fulfilling its statutory mandate at N.J.S.A. 18A:12-29(e) to determine whether a complaint is frivolous “prior to the hearing.”  The Department also proposes a new rule to allow for the extension of the time for the filing of a response.

6A:28-8.3  School Ethics Commission review of a motion to dismiss


This proposed new section establishes a standard for the Commission in its review of motions to dismiss.  It contains language from former N.J.A.C. 6A:28-6.5(e)3.  The Department proposes an amendment to that standard to also include that the Commission determine whether the allegation(s), if true, could establish a violation of the Act.  The Department also proposes a new rule to provide that, unless the parties are otherwise notified, the Commission shall review all motions to dismiss on a summary basis.

SUBCHAPTER 9. SUBPOENAS


Proposed new subchapter nine establishes the process for the issuance of subpoenas.  It contains language from former N.J.A.C. 6A:28-6.6 with some minor amendments.  The Department proposes this new subchapter for the parties ease of reference and to clarify the process.  

6A:28-9.1  Subpoenas to compel the attendance of witnesses and production of documents; issuance, contents and service


This proposed new section establishes the process for the issuance, contents and service of subpoenas to compel the attendance of witnesses and the production of documents.  It contains language from former N.J.A.C. 6A:28-6.6 with minor amendments proposed at subsection (b) to indicate that the subpoena shall contain the full caption of the complaint as provided for at proposed N.J.A.C. 6A:28-6.6(g)3, at subsection (c) to indicate that service shall be in accordance with proposed N.J.A.C. 6A:28-1.8, at subsection (d) to delete reference to the Commission’s website, and at (e) to clarify that it is a party to a complaint who may be subject to the unfavorable inference if the evidence is not produced.

SUBCHAPTER 10.  REVIEW OF COMPLAINTS



This proposed new section establishes the procedures for the Commission’s review of complaints.  It contains language from former N.J.A.C. 6A:28-6.7, 6.8, 6.9 and 6.10.  The Department is proposing new rules and amendments to the procedures that will make it easier for the parties to know what to expect when the Commission processes a complaint.  The Department believes that this new subchapter will streamline the processing of complaints by allowing for administrative dismissals, encouraging the resolution of disputes, and fulfilling the statutory mandate N.J.S.A. 18A:12-29(e) that the Commission determine whether a complaint is frivolous “prior to the hearing,” simplifying the process for determining probable cause, clarifying the Commission’s hearing process and providing parties with adequate notice regarding the processing of the various types of complaints that can be filed with the Commission.  

The Department proposes that the process for reviewing complaints be modified in accordance with the statutory scheme.  Where a complaint alleges prohibited acts (e.g., engaging in a business in substantial conflict with the school official’s discharge of duties; using one’s official position to secure unwarranted privileges, advantages or employment; official acts in which financial or personal involvement might reasonably be expected to impair judgment; the solicitation or acceptance of gifts, favors, loans or other things of value for the purpose of influencing the discharge of the school official’s duties; the use of confidential information for private gain and the representation of a person in connection with any cause pending before the school district) the Commission has a duty to investigate the allegations in the complaint.   The State Board of Education has instructed that “it is not the function of the Ethics Commission or the Commissioner in this context to adjudicate the rights of complainants vis a vis school officials.”  (In the Matter of Frank Pannucci, Board of Education of Brick Township, Ocean County, State Board of Education, March 1, 2000, slip. op. at p. 9, citation omitted)  Rather, the complainant’s role is to bring acts by school officials which may indicate a violation of the School Ethics Act to the attention of the Ethics Commission so as to protect the public’s confidence; it is the Commission, not the complainant, which is charged in this context with acting as the guardian of the public interest.   For this reason, where probable cause is found, the complainant is no longer a party to the matter and the Commission thereafter prosecutes the allegations in the complaint.  

By contrast, the complainant who files a complaint alleging a violation of the code of ethics for school board members has the statutory burden to “factually establish a violation of the code.”  N.J.S.A. 18A:12-29(b).  In such matters, the Commission conducts no investigation.  These types of complaints require different processes and standards of review, as proposed below.

6A: 28-10.1  Duties of complainant(s) and respondent(s) relative to N.J.A.C. 6A:28-1.5 above



The Department proposes this new section with proposed new rules to set forth the responsibilities of the parties and the Commission when complaints should be or have been held in abeyance pursuant to N.J.A.C. 6A:28-1.5.  The Commission has found that, in the past, the parties to a complaint do not realize that the Commission must hold all matters in abeyance where the matter is pending in any court of law or administrative agency of this State pursuant to N.J.S.A. 18A:12-32.  By placing the responsibility upon the parties to notify the Commission when a matter is pending in another forum, the Commission is notifying the parties of its requirement to hold such matters in abeyance and ensuring that the Commission is duly notified of such pending matters.  

6A: 28-10.2  Administrative Dismissals


The Department proposes this new section which contains a proposed new rule that sets forth when a complaint can be administratively dismissed by its Executive Director without the need for the matter to be placed on the Commission’s agenda.  This proposed new rule will assist the Commission by allowing it to administratively dispose of complaints based on the standards in paragraphs (a)1 through 7.  This will give the Commission more time to substantively address complaints that require determinations of probable cause and hearings and will provide complainants notice as to when a complaint may be administratively dismissed.

6A: 28-10.3  Evidence Rules


The Department proposes this new section which contains proposed new rules regarding the submission of evidence.  The proposed new rule at subsection (a) provides that evidence shall be submitted in accordance with N.J.A.C. 1:1-15, and contains language from former N.J.A.C. 6A:28-6.7(d)6 indicating that all relevant evidence is admissible.  The proposed new rule at subsection (b) provides that the Commission may exclude evidence under certain circumstances.  In the past, the Commission has found that both complainants and respondents have submitted voluminous documents without indicating the relevance of such evidence.  This is not a good use of the Commission’s time and resources, since all documents must be copied for all Commission members.  This new rule will allow the Commission to make better use of its time spent in reviewing complaints.

6A: 28-10.4  Frivolous filings


This proposed new section sets forth the process for the Commission’s determination of whether a complaint is frivolous.  The definition of what constitutes a frivolous complaint as found in N.J.A.C. 6A:28-1.2.  Subsection (a) contains proposed new rules which will ensure that the Commission fulfills its statutory mandate pursuant to N.J.S.A. 18A:12-29(e) to determine whether a complaint is frivolous “prior to the hearing.”  These proposed new rules require the Commission to make a determination as to whether a complaint is frivolous upon receipt of the complainant’s response or the expiration of the time for filing such response.  Subsection (b) contains language from former N.J.A.C. 6A:28-6.2(b) which sets forth the amount of a fine that may be imposed for a frivolous filing, as per N.J.S.A. 18A:12-29(e).  The Department proposes an amendment to the language to refer to N.J.A.C. 6A:28-1.6 for the procedure the Commission may undertake for those school officials who fail to pay the fine.

6A: 28-10.5  Settlement


This is a proposed new section with a proposed new rule regarding the settlement of complaints alleging solely a violation of the code of ethics for school board members.  The Department wants to encourage the settlement of complaints alleging solely a violation of the code of ethics for school board members and this new rule will establish a process for settlement.  Because of the Commission’s heightened responsibility with respect to those complaints alleging prohibited acts and in furtherance of its role as guardian of the public interest, the Department does not propose to allow for complainants and respondents to settle complaints with allegations of prohibited acts.

6A: 28-10.6  Withdrawal


This proposed new section includes proposed new rules regarding the withdrawal of complaints.  Subsection (a) sets forth the process for the withdrawal of complaints alleging solely a violation of the code of ethics for school board members.  Subsection (b) sets forth the process for the withdrawal of complaints alleging prohibited acts.  The proposed withdrawal process is different based on the type of complaint that is filed because, for complaints alleging solely a violation of the code of ethics for school board members, the burden of proof is on the complainant and the Commission plays no role in prosecuting the complaint.  However, for complaints alleging prohibited acts, the Commission must ensure that withdrawal is in the public’s interest.

6A: 28-10.7  Processing of complaints alleging solely prohibited acts
This is a proposed new section which includes proposed new rules to establish the procedure for processing complaints alleging solely prohibited acts.  As noted above, the Commission has an active role in such complaints to guard the public’s interest and ensure that school officials do not violate the public trust.  In order to fulfill the Commission’s responsibility, the Department proposes a new procedure for the processing of complaints.  Under former N.J.A.C. 6A:28-6.7, the Commission is required to hold a hearing for all complaints that allege prohibited acts, as well as complaints alleging a combination of prohibited acts and a violation of the code of ethics for school board members in order to determine whether probable cause exists to credit the allegations.  Under former N.J.A.C. 6A:28-6.8, where the Commission finds probable cause and also finds that material facts are in dispute, the matter is transmitted to the OAL for a second hearing.  

The Department proposes to establish a standard for probable cause determinations:  a probable cause determination is not an adjudication of the merits of the complaint, but, rather an initial review whereupon the Commission makes a preliminary determination whether the matter should proceed to adjudication on the merits, or whether further review is not warranted.  The new rules proposed by the Department will streamline the procedure for determining probable cause and are more consistent with the statutory scheme found at N.J.S.A. 18A:12-29(b).  Since a probable cause determination is not an adjudication of the merits of the complaint, the Department proposes to eliminate the requirement to provide, in all instances, a hearing at this stage of review.  Rather, the hearing follows a finding of probable cause when the matter is transmitted to the OAL. 

These procedures will allow the Commission, which meets only once per month, to issue probable cause determinations more expeditiously without prejudice to the respondent; where the Commission does not find probable cause, the matter is dismissed.  Where the Commission finds probable cause to credit any of the allegations in the complaint and the respondent has not admitted the material facts, it shall refer the matter to the OAL for a full hearing in accordance with OAL rules.  Contrary to the current procedure, the respondent will have formal rights of discovery, the ability to file motions and to cross-examine witnesses.  The Commission finds these procedural safeguards to be essential. 

The proposed new rules at subsection (a) establish a process for the Commission or its designated staff to convene a conference, which may be an informal investigation into the allegations in the complaint.  The proposed new rule at subsection (b) establishes a standard for probable cause determinations.  The proposed new rule at paragraph (b)1 clarifies that, upon a finding of probable cause, the complainant is not a party to the matter when it is transmitted to the OAL; the attorney for the Commission prosecutes those allegations which the Commission has found probable cause to credit.  

The proposed new rule at paragraph (c)1 clarifies that when the Commission finds probable cause to credit any of the allegations in the complaint, and the respondent either admits the material facts or fails to duly answer the complaint, the Commission may proceed to a determination as to a violation on a summary basis.  The proposed rule at paragraph (c)2 clarifies that when the Commission finds probable cause to credit any of the allegations, the matter is transmitted to the OAL if the respondent does not admit the material facts or if the Commission otherwise determines that an OAL hearing is necessary.  The proposed new rule at subparagraph (c)2(i) states that where the matter is transmitted to the OAL in accordance with (c)2 and the respondent fails to appear for the scheduled hearing and the complaint is returned to the Commission for disposition, the allegations which the Commission found probable cause to credit, will be deemed admitted and the matter shall be resolved by the Commission on a summary basis.   

Similar to former N.J.A.C. 6A:28-6.7(e) the proposed new rule at subsection (d) requires the Commission to dismiss complaints upon a finding of no probable cause.  Because the Department proposes to add a new subsection “b” in Subchapter 11, as set forth below, it proposes to delete from N.J.A.C. 6A:28-10.7(e) language which is rendered repetitive by the proposed N.J.A.C. 6A:28-11(b). In summary, this proposed new procedure will eliminate duplicative hearings, establish standards for determining probable cause, allow the Commission to issue probable cause determinations more expeditiously without prejudice to the respondent, and clarify the process for the parties.

6A: 28-10.8  Processing of complaints alleging solely a violation of the code of ethics for school board members


This is a proposed new section with proposed new rules establishing the procedure for the processing of complaints alleging solely a violation of the code of ethics for school board members.  This procedure was previously set forth at former N.J.A.C. 6A:28-6.9.  The Department proposes a new rule at subsection (a) which references the School Ethics Act and establishes what it means for the Commission to make a decision pursuant to N.J.S.A. 18A:12-29(b).  

Proposed new subsection (b) contains language from former N.J.A.C. 6A:28-6.9(b) which sets forth that the complainant has the burden to prove factually a violation of the code of ethics for school board members.  Proposed new subsection (c) contains language from former N.J.A.C. 6A:28-6.9(c) requiring hearings held before the Commission to be conducted in accordance with the Administrative Procedures Act and N.J.A.C. 1:1, and also includes new rules regarding pre and post-hearing submissions and oral motions to dismiss.  

Proposed new subsection (d) states that where the matter is transmitted to the OAL in accordance with this section and the respondent fails to appear for the scheduled hearing and the complaint is returned to the Commission for disposition, the allegations in the complaint will be deemed admitted and the matter shall be resolved by the Commission on a summary basis.   

6A: 28-10.9  Processing of complaints alleging both prohibited acts and a violation of the code of ethics for school board members



This is a proposed new section with proposed new rules establishing the procedure for the processing of complaints alleging both prohibited acts and violations of the code of ethics for school board members, otherwise referred to as “combination complaints.”  Under former N.J.A.C. 6A:28-6.7, combination complaints were processed similarly to complaints alleging solely prohibited acts.  The Department proposes that combination complaints be processed differently in order to properly balance the Commission’s responsibility for investigating and prosecuting the prohibited acts allegations with the complainant’s statutory burden to factually prove a violation of the code of ethics for school board member.  Proposed subsection (a) provides that the Commission may convene a conference in accordance with N.J.A.C. 6A:28-10.7(a) in order to make a determination of probable cause.  Proposed subsection (b) provides that, when the Commission finds no probable cause to credit any of the allegations of prohibited acts, the Commission is then left with a complaint which alleges only violations of the code of ethics for school board members.  Therefore, the Commission can either retain the complaint for a hearing in accordance with N.J.A.C. 6A:28-10.8(c) or transmit it to the OAL.  This proposed new process recognizes the complainant’s statutory burden to factually prove the remaining allegations of violations of the code of ethics for school board members.  However, proposed subsection (c) provides that, when the Commission finds probable cause to credit any of the allegations of prohibited acts, it shall proceed pursuant to N.J.A.C. 6A:28-10.7(b) through (e).  

6A: 28-10.10  Adjournment of hearings


The Department proposes this new section with new rules in order to establish a process for the adjournment of hearings.  The former rules did not establish such a process; yet, the Commission has encountered many times where hearings for complaints had to be adjourned.  The proposed new rules at subsection (a) allow parties to request an adjournment of a Commission hearing either through a written application or over the phone, and adjournments from a matter transmitted to the OAL must be made in accordance with N.J.A.C. 1:1.  Proposed subsections (b) through (f) establish basic procedures related to adjournments.

6A: 28-10.11  School Ethics Commission determinations on complaints


This is a proposed new section that sets forth the process for the Commission’s determinations on complaints.  It contains language from former N.J.A.C. 6A:28-6.10(a), which is amended to include the requirement for a written decision upon the completion of a hearing by the Commission or a summary decision by the Commission, as well as upon completion of a hearing before the OAL.  The Department proposes a new rule at subsection (b) which recognizes that a Commission’s dismissal of a complaint is a final agency action.

6A: 28-10.12  Sanction
This is a new section that sets forth the process for the Commission’s recommendation to the Commissioner of a sanction pursuant to N.J.S.A. 18A:12-29(c) and contains language from former N.J.A.C. 6A:28-6.11, which the Department proposes to amend at subsection (a) to provide that the Commission may decline to issue a penalty for violations that it finds are de minimis.  The Department proposes an amendment at subsection (c) to reference proposed N.J.A.C. 6A:4 which establishes a procedure for how the Commissioner will review penalty recommendations issued by the Commission, in light of the Commissioner’s concurrent authority to also consider appeals from Commission determinations, pursuant to P.L. 2008 c. 36.  

SUBCHAPTER 11.  APPEALS
This recodified subchapter sets forth the process for appeal of decisions of the Commission.  The Department is proposing an amendment at subsection (a) to reflect the provisions of P.L. 2008 c. 36 which removes the authority of the State Board of Education to hear appeals of determinations of the School Ethics Commission and provides that determinations of the Commission are appealable to the Commissioner.  The Department is proposing a new rule at subsection (b) that sets forth that a dismissal under this chapter is a final agency action appealable directly to the Appellate division of the Superior Court.

Social Impact



The School Ethics Commission’s rules serve the purpose of ensuring that the public trust is not violated as mandated by the Legislature when it enacted the School Ethics Act.  These rules affect approximately 16,000 board members and administrators of local school districts and charter schools.  The proposed amendments and new rules clearly delineate the Commission’s authority to issue Orders to Show Cause with respect to the conduct of school officials, thus providing greater notice to those who may be impacted by the rules.

The proposed amendments and new rules offer the public greater guidance with respect to the jurisdiction of the Commission, along with the process for filing complaints and appearing before the Commission.  The Commission reviews approximately 50-60 complaints each year, many of which are filed by pro se complainants.  The proposed amendments and new rules provide for appearance and representation, the presentation of evidence, as well as a clear description of what a complaint must include, and standards for the withdrawal or settlement of a complaint.
The proposed amendments and new rules include significant changes to the manner in which the Commission reviews complaints.  Where a complaint alleges prohibited acts, either alone or on combination with an allegation of violation of the code of ethics for school board members, the proposed amendments and new rules require the Commission to first issue a probable cause determination.  The proposed new rules establish a standard for probable cause determinations and streamline the procedure for determining probable cause.  Because a probable cause determination is not an adjudication of the merits of the complaint, but, rather an initial review whereupon the Commission makes a preliminary determination whether the matter should proceed to adjudication on the merits, the proposed new rules provide that probable cause determinations may be rendered by the Commission without appearance by the complainant and respondent.  The proposed new rules provide, however, for a conference to be conducted by the Commission when additional information may be required in order to determine probable cause. 

These proposed amendments and new rules will allow the Commission, which meets only once per month, to issue probable cause determinations more expeditiously without prejudice to the respondent; where the Commission finds probable cause, it will in most circumstances refer the matter to the OAL for a full hearing in accordance with OAL rules.  As distinguished from the current procedure, the respondent will, at the OAL, have formal rights of discovery, the ability to file motions and to cross-examine witnesses. Where the Commission does not find probable cause, the matter is dismissed.  The Commission’s current process requires that the complainant and respondent be allowed to appear prior to every probable cause determination.  This process has proven unnecessary and time consuming. 
 


The proposed amendments and new rules include an expanded training requirement in accordance with amendments to N.J.S.A. 18A:12-33(a) and (b), effective in 2007.  Specifically, the statute requires that board members and charter school trustees complete a training program on school district governance in their second and third years on the board.  Additionally, within one year after each re-election or re-appointment to the board, board members and charter school trustees are required to complete an advanced training program, which includes information on relevant changes to New Jersey School law and other information deemed appropriate to enable board members to serve effectively.  N.J.S.A. 18A:12-33(a) and (b).  This expanded training requirement is expected to result, over time, in fewer complaints filed against board members as they will be better informed of their duties and responsibilities.  The training programs are provided by the New Jersey School Boards Association (NJSBA).

Economic Impact



There is a clear and quantifiable economic impact of the proposed amendments associated with the expanded training requirement for board members and charter school trustees, as required by N.J.S.A. 18A:12-33.  Specifically, the statute requires that board members and charter school trustees complete a training program on school district governance in their second and third years on the Board.  Additionally, within one year after each re-election or re-appointment to the Board, the Board member/charter school trustee shall complete an advanced training program, which shall include information on relevant changes to New Jersey School law and other information deemed appropriate to enable to board member to serve effectively.  N.J.S.A. 18A:12-33(a) and (b).  Thus, in addition to the first-year “orientation” training that has been in law since 1992, there is now a second year, third year and re-elected/re-appointed cohort of board members/charter school trustees who must obtain training.  The NJSBA approximates that each cohort includes 800 board members for a total of 3,200 for all four training programs.



The NJSBA is offering three training options to this second year, third year and re-elected/re-appointed cohort of board members/charter school trustees:  1) A live program available at the NJSBA Workshop in October at no additional cost beyond the workshop registration fee;  2) Regional live programs offered twice per year in each of the regions at a cost of $32.00, 3) A web-based, pre-taped program which may be accessed online at a cost of $32.00; and  4) An online “webinar” which permits participants to interact with both the instructor(s) and other participants at a cost of $32.00.  



Less quantifiable, however, is the economic impact of the amended rule that requires that a complainant file an original and two copies of a complaint for the Commission’s use, together with a copy of the complaint for each respondent named.  This rule will result in shifting the costs of copying the complaint for each respondent, which are currently borne by the Department, to the complainant(s).  It is noted that the same is essentially required of persons who file petitions of appeal before the Commissioner of Education, since each respondent must be served with a copy of the petition and proof of such service must be filed accordingly. N.J.A.C. 6A:3-1.3(a).  The costs are wholly dependent on the size of the complaint, the number of attachments to the complaint and the number of respondents named in the complaint.

The procedural changes associated with the review of complaints are expected to also result in unquantifiable cost savings for both complainants and respondents.  First, the Department is proposing a process for administrative dismissals of complaints that do not comply with statute or code.  Second, the Department is proposing to streamline the Commission’s process for determining probable cause by permitting these preliminary decisions to be made without the need for a hearing and, consequently, the attendance of complainants and respondents, as well as their legal counsel, at Commission meetings.  Where no probable cause is found, the complaint is dismissed. Where probable cause is found, the matter will, in most circumstances, be transmitted to the OAL for a hearing where the complaint is prosecuted by a Deputy Attorney General.  Thus, while respondents will likely obtain counsel for representation at the OAL, at that stage, there are expected to be fewer overall complaints in the system, since the ones without merit will have been dismissed at the probable cause stage.

Finally, the amended rules permit a respondent to file a motion to dismiss the complaint in lieu of an answer, where current rules only permit such motions where a complaint alleges solely violations of the code of ethics for school board members.   Permitting motions to dismiss prior to reaching the merits of the complaint will likely result in the dismissal of more complaints at an earlier stage of review, thus saving time and cost for respondents to defend against allegations that would not have resulted in a finding of a violation of the School Ethics Act.



To the extent that the Department incurs increased costs for representation of the Commission by the Attorney General’s Office in those matters transmitted to the OAL after a finding a probable cause, it is estimated that these additional costs will be offset by the costs saved as a result of entertaining more motions to dismiss and by permitting the Commission to dismiss complaints on an administrative basis pursuant to N.J.A.C. 6A:28-10.1.   

Federal Standards Statement



There are no Federal requirements or standards that have an impact on the rules proposed for readoption with amendments and new rules.  N.J.A.C. 6A:28 is based on a State statute that establishes the framework for the chapter.  Therefore, a Federal standards analysis is not necessary.  

Jobs Impact



It is not anticipated that jobs will be created or lost as a result of the rules proposed for readoption with amendments and new rules.

Agriculture Industry Impact



There is no impact on the agriculture industry as a result of the rules proposed for readoption with amendments and new rules.

Regulatory Flexibility Statement



A regulatory analysis is not required because the rules proposed for readoption with amendments and new rules do not impose reporting, recordkeeping, or other compliance requirements on small businesses as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.  



School Ethics Commission rules, by statute, apply exclusively to all school officials in public schools in the State of New Jersey.  They do not apply to any officials in nonpublic institutions.  

Smart Growth Impact


The rules proposed for readoption with amendments and new rules will have no impact on the achievement of smart growth and implementation of the State Development and Redevelopment Plan.

Housing Affordability Impact

The rules proposed for readoption with amendments and new rules will have no impact on the number of housing units and no impact on the average costs of housing.

Full text of the proposed readoption may be found in the New Jersey Administrative Code at N.J.A.C. 6A:28-1.


Full text of the proposed amendments and new rules follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):

STATE BOARD OF EDUCATION

ADMINISTRATIVE CODE

COMMENT/RESPONSE FORM

This comment and response form contains written comments submitted to the Department and comments from the August 20, 2008 State Board meeting when the proposal was at Second Discussion Level.  

Topic: School Ethics Commission

Meeting Date:  November 19, 2008
Code Citation:  N.J.A.C. 6A:28-1 et seq.
Level: Proposal Level 
Division:  Special Assistant to the

Completed By:  School Ethics Commission 

Commissioner




Summary of Public Comments and Agency Responses:

The following is a summary of the comments received from the public and the Department’s responses.  Each commenter is identified at the end of the comment by a number which corresponds to the following list:

1. Arcelio Aponte, Vice President
State Board of Education

2. Dorothy Strickland

State Board of Education

3. Beth L. Finkelstein, Esq.

Assistant Counsel for New Jersey Association of School Administrators (NJASA)

4. New Jersey School Boards Association (NJSBA)

1.  Comment:  The commenter questioned whether the proposed regulations apply to school officials in charter schools. The commenter did not recommend changes to the language in the proposed rule. (1)

Response:  The Department explained that the regulations do apply to school officials in charter schools.  The School Ethics Act was amended in 2004 to state at N.J.S.A. 18A:12-23.1 that its provisions “shall apply to an administrator and a member of the board of trustees of a charter school that is established pursuant to P.L. 1995, c.426 (C.18A:36A-1 et seq.).”  The Department did not make a change to the proposed rule as a result of this comment.

2. Comment:  The commenter stated that this would be a good time to incorporate the requirements set forth in the proposed regulations into the applications for charter schools as they are “foundational” rules.  The commenter did not recommend changes to the language in the proposed rule. (2)

Response:  The Department agrees that the proposed regulations are fundamental to charter school governance.  To that end, the Department met with staff from the Charter School Office on September 12, 2008 to discuss ways that governance mandates can be integrated into the application/approval and development stages for charter schools. As a result of this meeting, the Charter School Office will be revising its forms to collect better data on charter school trustees so as to ensure that they are held accountable to meeting training requirements in accordance with the School Ethics Act. Additionally, the School Ethics Commission will be assisting the Charter School Office in training charter schools. 
3.  Comment:  The commenter shared her concerns that the standard for the enforcement of N.J.S.A. 18A:12-24.1(a) proposed at N.J.A.C. 6A:28-6.4(a)1 may be too restrictive because it will be a rare occasion when a complainant will have a final decision from a court of law or administrative agency of the State finding that a respondent failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to the schools.  (3)

Response:  The Department acknowledges the commenter’s concern.  However, the Department notes that the School Ethics Commission only has jurisdiction to interpret and enforce the School Ethics Act (Act) N.J.S.A. 18A:12-21 et seq and its implementing regulations.  It does not have jurisdiction to determine a violation of the laws, rules and regulations of the State Board of Education, and/or court orders pertaining to the schools.  Therefore, in order to determine if a board member has violated any laws, rules and regulations of the State Board of Education, and/or court orders pertaining to the schools, the Commission must first have a decision from the court of law or the administrative agency that has jurisdiction over the laws, rules and regulations of the State Board of Education, and/or court orders pertaining to the schools in order to justify a finding of a violation of N.J.S.A. 18A:12-24.1(a).  The Department did not make a change to the proposed rule as a result of this comment.

4.  Comment:  The commenter shared her concern that the standard proposed in the rules at N.J.A.C. 6A:28-6.4(a)2 is more difficult for a complainant to meet than the actual language of the statute at N.J.S.A. 18A:12-24.1(b) in that the proposed rule requires a complainant to show that a respondent “willfully made a decision contrary to the educational welfare of children, or evidence that the respondent took deliberate action to obstruct the programs, policies…” The commenter asserts that the proposed rule may render the statutory provision ineffective. (3)

Response:  The Department disagrees. The statutory language to which the commenter refers is: “I will make decisions in terms of the educational welfare of children and will seek to develop and maintain public schools that meet the individual needs of all children regardless of their ability, race, creed, sex, or social standing.”  N.J.S.A. 18A:12-24.1(b). The School Ethics Commission has found it difficult to apply such broad language in complaints brought before it.  The Department believes that the proposed standard is consistent with the statute and duly serves to effectuate the mission of the School Ethics Commission.  The Department did not make a change to the proposed rule as a result of this comment.

5.  Comment:  The commenter suggested that the Department amend the proposed standard at N.J.A.C. 6A:28-6.4(a)4 to read, “Factual evidence of a violation of N.J.S.A. 18A:12-24.1(d) shall include, but not be limited to…”  The commenter urged that caution should be exercised to insure that the standard does not render the requisite amount of proof unreasonable.  (3)
Response:  The Department agrees with the commenter’s suggestion. The Department proposes that the standard at N.J.A.C. 6A:28-6.4(a)4 be amended to read: 
Factual evidence of a violation of N.J.S.A. 18A:12-24.1(d) shall include, but not be limited to, evidence that the respondent(s) gave a direct order to school personnel or became directly involved in activities or functions that are the responsibility of school personnel or the day-to-day administration of the school district or charter school.
6.  Comment:  The Commenter shared her concern that the standard established at N.J.A.C. 6A:28-6.4(a)9 exceeds the burden of proof intended to be met by statute.  The commenter noted that, to prove a violation of N.J.S.A. 18A:12-24.1(i), the standard at N.J.A.C. 6A:28-6.4(a)9 requires the complainant to provide factual evidence that the respondents took deliberate action which resulted in undermining, opposing, compromising or harming school personnel in the proper performance of their duties.  (Emphasis added by commenter)  The commenter was specifically concerned with use of the term “deliberate.”  (3)
Response: The Department disagrees. The statutory language to which the commenter refers is: “I will support and protect school personnel in proper performance of their duties.” N.J.S.A. 18A:12-24.1(i).  The School Ethics Commission has found it difficult to apply such broad language in complaints brought before it.  The Department believes that the proposed standard is consistent with the statute and duly serves to effectuate the mission of the School Ethics Commission.  It is noted in this regard that the respondent need only show that the action was deliberate; the complainant need not prove that the result was intended.  The Department did not make a change to the proposed rule as a result of this comment.

7.  Comment:  The commenter stated that the Department’s proposed 90-day timeline for filing complaints as set forth in N.J.A.C. 6A:28-6.5, a change from the current one-year filing period, will result in an increase in the number of complaints filed.  The commenter posits that often complaints are filed by one board member against another in the same district, or by a school administrator against a board member in the same district. The commenter reasons that, unless the board member’s action was egregious, efforts short of filing a complaint may be advantageous, such as encouraging the Board member to meet with an NJSBA representative or attend a workshop.  The one-year time frame, according to the commenter, allows boards and their administrators to engage in these valuable measures and avoid putting themselves in adversarial positions earlier than necessary.  The commenter speculates that the 90-day time limit will compel the potential complainants to file to insure that the remedy provided to them under the School Ethics Act is not lost.  The commenter further stated that some actions alone may be insufficient to warrant a more severe penalty, but taken together, can demonstrate a pattern of action by a board member which warrants a severe penalty. (3)

Response: The Department acknowledges the commenter’s concerns, but disagrees with the suggestion that the filing period should remain one year.  In so doing, the Department underscores that where a party is alleging that a school official engaged in a prohibited act as set forth in N.J.S.A. 18A:12-24 (e.g., engaging in a business in substantial conflict with the school official’s discharge of duties; using one’s official position to secure unwarranted privileges, advantages or employment; engaging in official acts in which financial or personal involvement might reasonably be expected to impair judgment; soliciting or accepting gifts, favors, loans or other things of value for the purpose of influencing the discharge of the school official’s duties; using confidential information for private gain) the Department maintains that it is not necessarily appropriate to wait and see if the school official’s conduct improves with time or evolves into a pattern of unethical behavior.  

Nevertheless, the Department acknowledges the commenter’s concern that local administrators and board members be provided an opportunity to address what appears to be a board member’s breach of the Code of Ethics for School Board Members prior to the submission of a complaint to the School Ethics Commission. The Department, therefore, is amending its proposed regulation to permit a complaint to be filed within 180 days of notice of the events which form the basis of the alleged violation(s) or within 180 days of the issuance of a final decision from any court of law or administrative agency of this State demonstrating that the respondent(s) failed to enforce all laws, as set forth below.  The Department believes that this is sufficient time for local officials to remediate problematic conduct.  The Department proposes that N.J.A.C. 6A:28-6.5 be amended to read:

(a)  Complaints shall be filed within [90] 180 days of notice of the events which form the basis of the alleged violation(s).  A complainant shall be deemed to be notified of events which form the basis of the alleged violation(s) when he or she knew of such events or when such events were made public so that one using reasonable diligence would know or should have known.

1.  For complaints alleging a violation of N.J.S.A. 18A:12-24.1(a), the complaint shall be filed within [90] 180 days of the issuance of a final decision from any court of law or administrative agency of this State demonstrating that the respondent(s) failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to schools or that the respondent brought about changes through illegal or unethical procedures.

2.  For complaints where the matter, which is the subject of the complaint, is pending in any court of law or administrative agency of this State, the complaint shall be filed within [90] 180 days of notice of the events which form the basis of the alleged violation(s).

8.  Comment:  The commenter recommended that the rules include procedures regarding the Doctrine of Necessity.  (4)
Response:  The Department disagrees. The Doctrine of Necessity is not specifically included in the School Ethics Act.  However, to the extent that the failure to abide by the Doctrine of Necessity could result in a violation of the School Ethics Act, and mindful of the legislative purpose of the School Ethics Act, N.J.S.A. 18A:12-22, the School Ethics Commission has  issued advisory opinions setting forth when it is necessary to invoke the Doctrine of Necessity, and advising that a Board should state publicly that it is doing so, together with the reasons that such action is necessary and the specific nature of the conflicts of interest. (See, Advisory Opinion A03-08, http://www.nj.gov/education/legal/) The Department did not make a change to the proposed rule as a result of this comment.

9. Comment:  The commenter shared concerns that the definition of “party” at N.J.A.C. 6A:28-1.2 does not include boards of education.  The commenter noted that there are times when good governance may mandate the filing of ethics charges by the board against a board member or school administrator.  (4)
Response:  The Department disagrees. The statute specifically states at N.J.S.A. 18A:12-29a that “Any person, including a member of the commission, may file a complaint …” (emphasis added).  The statute does not provide for an entity, such as a board of education to file a complaint.  However, there is nothing to preclude more than one member of the board from filing a complaint against another board member, as appropriate.  They may file a complaint as individuals.  The Department did not make a change to the proposed rule as a result of this comment.

10.  Comment:  The commenter recommended that N.J.A.C. 6A:28-1.4 should be amended to clarify that the School Ethics Commission has jurisdiction over the school official, rather than the underlying action that was taken by the school official.  In other words, the Commission does not have jurisdiction to set aside the action (or vote) taken by the school official, even if the school official is found to have violated the School Ethics Act.  The commenter further stated that this distinction should be clarified and the rules should include guidance or a mechanism for challenging the underlying action or vote taken. (4)
Response:  The Department disagrees.  The School Ethics Act sufficiently sets forth that the Commission’s jurisdiction is limited to board members, school administrators and officers of the NJSBA  (N.J.S.A. 18A:12-22 and 23) and authorizes it to recommend to the Commissioner, if a violation is found, the reprimand, censure, suspension or removal of the school official. (N.J.S.A. 18A:12-29c) The Department notes that there are now over 15 years of case law interpreting the statute and it is clear from such cases that the School Ethics Commission has never interpreted the statute to give it the authority to void the underlying action taken by the school official. The Department did not make a change to the proposed rule as a result of this comment.

11.  Comment:  The commenter suggested that N.J.A.C. 6A:28-1.4(b) should be amended to specify what a Commission member should do when there is a complaint before the Commission and the Commission member or a member of his/her immediate family has a personal or financial involvement.  (4)
Response:  The Department agrees that N.J.A.C. 6A:28-1.4(b) should so state. Thus, the Department proposes that N.J.A.C. 6A:28-1.4(b) be amended to read:
(b)  A School Ethics Commission member shall not participate in any proceedings on a complaint against a school official in a district in which he or she serves or by which he or she is employed and in any proceedings on a complaint in which the Commission member or a member of his or her immediate family has a personal or financial involvement.

12.  Comment:  The commenter suggested that the rule at N.J.A.C. 6A:28-1.6 should provide extensions for additional time as provided in other areas of the code.  (4)
Response:  The Department disagrees. Frequently Orders to Show Cause are issued in large numbers and it is necessary for the School Ethics Commission to establish a date certain when all responses are due. Permitting extensions would create a tracking and administrative burden which is neither necessary nor advisable, particularly since the Commission meets only once per month.  The Department did not make a change to the proposed rule as a result of this comment.

13.  Comment:  The commenter suggested that the rules should be clarified at N.J.A.C. 6A:28-1.6(b) and N.J.A.C. 6A:28-10.4(b)1 to indicate how timelines are measured, whether in calendar or business days.  (4)
Response:  The Department agrees.  The Department proposes to add a definition of the word “day,” at N.J.A.C. 6A:28-1.2 as set forth below:

“Day” means business day when the period specified is less than seven days, a calendar day when the period specified is seven days or more; provided, however, that calculations do not include the day of the action from which they are computed but do include the last day of the period being computed unless such day falls on a Saturday, Sunday or holiday, in which case the last day shall be deemed the next business day immediately following.

14.  Comment:  The commenter suggested that the rule at N.J.A.C. 6A:28-1.7 should include what happens if an attorney gives less than 10 days notice or if a litigant appears with an attorney for the first time at a hearing.  The commenter further suggests that the rules should state whether an email, fax or letter through regular mail will constitute notice.  (4)
Response:  The Department disagrees.  The Department believes that the proposed rules offer sufficient guidance and detail, notwithstanding that they cannot anticipate every possibility.  The School Ethics Commission can address specific inquiries on a case-by-case basis.  Furthermore, N.J.A.C. 6A:28-1.7(d) does provide that where an attorney seeks to withdraw his or her appearance, such notification to the School Ethics Commission shall be in writing and the attorney shall concurrently serve copies of the notice upon the client and other parties, with proof of service pursuant to N.J.A.C. 6A:28-1.8, for all counsel, all pro se parties and the client.  The Department did not make a change to the proposed rule as a result of this comment.

15.  Comment:  Regarding N.J.A.C. 6A:28-3.2(b), (c), (d) and (e), the commenter questions whether there is a date after the election or appointment by which the board secretary must notify the executive county superintendent. (4)
Response:  The cited provisions direct board secretaries in Type I and Type II districts, along with charter school lead persons, to file a list of the names of the newly-elected and appointed board/trustee members who will be required to file disclosure statements. The Department does not find that providing a due date for such lists is necessary.  Rather, the Department finds that it is sufficient that the initial “trigger” for the list is the election or appointment and that N.J.A.C. 6A:28-3.2(g) requires that, on or before July 1, the board secretary or charter school designee shall have reviewed and filed the disclosure statements of all newly-elected or appointed officials.  The Department did not make a change to the proposed rule as a result of this comment.

16.  Comment:  Regarding N.J.A.C. 6A:28-3.2(g) the commenter questions whether vo-tech board members are included. (4)
Response:  Yes, members of boards of education of vocational schools, as well as the school administrators for the vocational schools, are included in the requirement to submit disclosure statements. The Department did not make a change to the proposed rule as a result of this comment.

17.  Comment:  The commenter suggested that N.J.A.C. 6A:28-4.2(a)1 should specify to whom the names are to be provided.  (4)
Response:  The Department believes that this is not necessary as N.J.A.C. 6A:28-4.2(a)1 provides sufficient direction.  The Department did not make a change to the proposed rule as a result of this comment.

18.  Comment:  The commenter questioned deletion of the time frame at N.J.A.C. 6A:28-5.2(f).  The commenter noted that it is in the public’s interest to have a speedy turn around of advisory opinions.  The commenter speculated that removal of this time frame may increase the number of violations as fewer school officials will ask questions before they act.  (4)
Response:  The Department does not agree with the commenter’s speculation.    Although advisory opinions are typically rendered after the Commission’s next monthly meeting, there is no timeline compelled in the School Ethics Act.  Moreover, the issuance of the advisories is dependent upon the scope and complexity of the request, the Commission’s receipt of all relevant information, as well as the existence of competing priorities before the Commission.  It is also important to note that there is a significant body of public advisories now available on the Commission’s website which, in the first instance, should be consulted and researched (http://www.nj.gov/education/legal/). The Department did not make a change to the proposed rule as a result of this comment.

19.  Comment:  The commenter suggested that, at N.J.A.C. 6A:28-6.4(a)3, the word “principals” should be changed to “principles.”  (4)
Response:  The Department agrees and will amend the rules as noted below:  

3.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(c) shall include evidence that the respondent(s) took board action to effectuate policies and plans without consulting those affected by such policies and plans, or took action that was unrelated to the respondent’s duty to:

i.  develop the general rules and [principals] principles that guide the management of the school district or charter school;

20.  Comment:  The commenter agreed with the reduction in the filing timeline at N.J.A.C. 6A:28-6.5 to 90 days.  (4)
Response:  The Department acknowledges this comment and has weighed it against the comment set forth above at Comment #7 which seeks to maintain the filing time at one year.  As noted, the Department is amending its proposed regulation to include a 180-day filing period.   

21.  Comment:  Regarding N.J.A.C. 6A:28-6.7, the commenter questions what “by leave” means and inquires if the School Ethics Commission acts by order or resolution.  (4)
Response:  The term “by leave” means with permission. The School Ethics Commission ordinarily acts by vote, but may also direct its staff to take administrative action. The Department did not make a change to the proposed rule as a result of this comment.

22.  Comment:  Regarding N.J.A.C. 6A:28-7.4(a)1, the commenter suggested that the language “good faith effort” should be clarified by providing “how many times and in what manner” a respondent will need to reach out to a complainant to request an extension.  (4)
Response:  The Department does not believe that “good faith effort” must be clarified.  The Department notes that the proposed rule merely requires that respondents, in particular cases, demonstrate that they have attempted to obtain the consent of the complainant for an extension, since such information is helpful for the Commission to know when considering any request for an extension.  The Department did not make a change to the proposed rule as a result of this comment.

23.  Comment:  Regarding N.J.A.C. 6A:28-9.1(c), the commenter suggested that the language “reasonable time” should be defined.  (4)
Response:  The Department does not agree that “reasonable time” should be defined since each case presents unique circumstances.  The Department did not make a change to the proposed rule as a result of this comment.

24.  Comment:  Regarding N.J.A.C. 6A:28-10.4(b)1, the commenter questioned if there was a time limit if the complainant was not a school official.  (4)
Response:  No, because the School Ethics Commission does not have jurisdiction over persons who are not school officials, the rules do not prescribe a time limit for such persons to pay fines upon a finding that the complaint was frivolous since it would be an unenforceable rule.  The Department did not make a change to the proposed rule as a result of this comment.

25.  Comment:  Regarding N.J.A.C. 6A:28-10.5, the commenter suggested that the rules should include settlements of prohibited acts cases.  (4)
Response:  The Department disagrees.  The rules do not include a provision for a complainant and a respondent to arrive at a settlement in matters where a complainant alleges prohibited acts because, pursuant to the State Board’s decision in the matter entitled In the Matter of Frank Pannucci, Board of Education of Brick Township, Ocean County, State Board of Education, March 1, 2000, slip. op. at p. 9, “it is not the function of the Ethics Commission or the Commissioner … to adjudicate the rights of complainants vis a vis school officials.”  Rather, the complainant’s role is to bring acts by school officials which may indicate a violation of the School Ethics Act to the attention of the Ethics Commission so as to protect the public’s confidence; it is the Commission, not the complainant, which is charged in this context with acting as the guardian of the public interest.  It is for this reason that when probable cause is found, the complainant is no longer a party to the matter and the Commission thereafter prosecutes the allegations in the complaint.  Similarly, the complainant should not be given the authority to negotiate a settlement with a respondent in a matter where prohibited acts are alleged.  To the extent that a complaint is filed alleging prohibited acts and the complainant wishes to withdraw the complaint prior to a finding of probable cause, the complainant may submit a written request to the Commission which fully explains the circumstances for the withdrawal and states why the withdrawal would be in the public’s interest.  N.J.A.C. 6A:28-10.6(b).  The Department did not make a change to the proposed rule as a result of this comment.

26.   Agency Initiated Change:  

The Department proposes to amend the definitions set forth at N.J.A.C. 6A:28-1.2 in order to comport with the definitions set forth in regulations filed by the Commissioner of Education at N.J.A.C. 6A:23A-1 et seq. to assure the financial accountability of local public school districts through enhanced State monitoring, oversight and authority.   In this connection, the Department is pursuing legislative amendments to the School Ethics Act that will be consistent with the definitions and standards set forth in the Fiscal Accountability, Efficiency and Budgeting Procedures Code.  The proposed changes are as follows: the definitions of “member of the immediate family” and “relative” are amended to reference the School Ethics Act; the definition of “related to the school official by marriage” is deleted inasmuch as a statutory amendment to the definition of “relative,” as anticipated, will render this phrase redundant; the definition of   “personal/relative disclosure statement” is limited to the “statement that school officials are required to file annually pursuant to N.J.S.A. 18A:12-25”; and  the definition of “spouse” is amended to delete domestic partner, as originally proposed, in that the statutory definition of “relative,”  as anticipated, will properly include domestic partners.

N.J.A.C. 6A:28-1.2:

· “Member of the immediate family” means [the spouse or dependent child of a school official residing in the same household] immediate family member as defined in the Act. 
· “Personal/Relative Disclosure Statement” means the statement that school officials are required to file annually pursuant to N.J.S.A. 18A:12-25 [setting forth whether the school official has a relative or any other person related to the school official by marriage, employed by the district in which he or she serves; whether said official or a relative is a party to a contract with the school district in which the school official holds office or position; or whether the school official or a relative is employed by, receives compensation from, or has an interest in, any business which is a party to a contract with the school district in which the school official holds an office or position].
· [“Related to the school official by marriage” as used in the [statute] Act shall be limited to mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law and sister-in-law.]

· “Relative” means [the spouse, natural or adopted child, parent or sibling of a school official] a relative as defined in the Act.
· “Spouse” means the person to whom the school official is legally married under New Jersey law [, a domestic partner as defined in N.J.S.A. 26:8A-3] and also includes a partner in a civil union couple as established in [P.L. 2006, c. 103] N.J.S.A. 37:1-33. 
27.  Agency Initiated Change:
The Department proposes changes at subparagraph N.J.A.C. 6A:28-10.7(c)2(i) and paragraph N.J.A.C. 6A:28-10.8(d) to state that where the matter is transmitted to the Office of Administrative Law and the respondent fails to appear for the scheduled hearing and the complaint is returned to the Commission for disposition, the matter shall be resolved by the Commission on a summary basis. In so doing, the allegations which the Commission found probable cause to credit will be deemed admitted (N.J.A.C. 6A:28-10.7(c)2(i)) or, in the case of complaints alleging solely a violation of the Code of Ethics for School Board Members where a probable cause determination is not made before transmitting the matter to OAL, the allegations in the complaint will be deemed admitted. (N.J.A.C. 6A:28-10.8(d)).

N.J.A.C. 6A:28-10.7(c)2(i):

i)  Where a matter is transmitted to the OAL and the respondent fails to appear before the OAL and the matter is returned to the Commission for disposition, the allegation(s) which the Commission found probable cause to credit shall be deemed admitted and the School Ethics Commission may proceed to a determination of a violation on a summary basis.  
N.J.A.C. 6A:28-10.8(d):

(d)  Where a matter is transmitted to the OAL and the respondent fails to appear before the OAL and the matter is returned to the Commission for disposition, the allegation(s) in the complaint shall be deemed admitted and the School Ethics Commission may proceed to a determination of a violation on a summary basis.  
28.   Agency Initiated Change:
The Department proposes a new rule at subsection N.J.A.C. 6A:28-10.8(a) which references the School Ethics Act and establishes what it means for the Commission to make a decision pursuant to N.J.S.A. 18A:12-29(b).  As noted above, because the Department is proposing amendments to the Act, it is including a reference to the statute.  

N.J.A.C. 6A:28-10.8(a):

(a)  Processing of complaints alleging solely a violation of the code of ethics for school board members shall be in accordance with N.J.S.A. 18A:12-29(b).  [For purposes of this section, the term decision, as used in N.J.S.A. 18A:12-29(b), means a decision rendered by] A decision rendered pursuant to N.J.S.A. 18A:12-29(b), means a majority vote of the School Ethics Commission during a public session of its meeting to:


1.  Grant or deny a motion to dismiss in whole or in part;


2.  Retain a complaint for a hearing by the School Ethics Commission;

3.  Transmit a complaint for a hearing by the OAL; 


4.  Find a violation of the Act; or


5.  Dismiss a complaint.  
29.   Agency Initiated Change:
As a result of the change set forth above, the Department proposes to eliminate the language at N.J.A.C. 6A:28-10.8(b) which merely restated language in the School Ethics Act. Instead, as set forth above, N.J.A.C. 6A:28-10.8(a) will state that processing of complaints alleging solely a violation of the code of ethics for school board members shall be in accordance with N.J.S.A. 18A:12-29(b).  This language renders the language at N.J.A.C. 6A:28-10.8(b) superfluous.

N.J.A.C. 6A:28-10.8(b)

[(b)  The School Ethics Commission shall render a decision as defined in (a) above regarding a complaint alleging solely a violation of the code of ethics for school board members within 90 days of the receipt of such complaint.]
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SUBCHAPTER 1.  GENERAL PROVISIONS
6A:28-1.1 Scope and purpose

(a)  The rules set forth in this chapter have been adopted for the purpose of effectuating the legislative intent of N.J.S.A. 18A:12-21 et seq., the School Ethics Act (P.L. 1991, c393), which seeks to “…ensure and preserve public confidence…” in the integrity of elected and appointed school board members and school administrators.  
(b)  To achieve this goal the Legislature has adopted N.J.S.A. 18A:12-24 and 18A:12-24.1, which prescribe [a code of ethics] ethical standards by which school officials are to be guided in the conduct of their offices and positions and created a School Ethics Commission specifically for the purpose of enforcing those ethical standards through a procedure for reviewing complaints of ethical violations, investigating those complaints and ultimately rendering recommendations to the Commissioner as to the imposition of sanctions when violations are demonstrated.
6A:28-1.2 Definitions

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise.
“Act” means N.J.S.A. 18A:12-21 et seq., the School Ethics Act (P.L. 1991, c. 393).
“Administrator” means any officer, other than a board member, or employee of a local school district or charter school who:

1. Holds a position which requires a certificate that authorizes the holder to serve as school administrator, principal, or school business administrator; or

2. Holds a position which does not require that the person hold any type of certificate but is responsible for making recommendations regarding hiring or the purchase or acquisition of any property or services by the local school district; or

3. Holds a position which requires a certificate that authorizes the holder to serve as supervisor and who is responsible for making recommendations regarding hiring or the purchase or acquisition of any property or services by the local school district.

“ALJ” means an administrative law judge assigned by the Director of the Office of Administrative Law to preside over contested cases pursuant to N.J.S.A. 52:14F-1 et seq.
“Benefit” as used in the Act means advantage, profit, privilege or gain.
“Board member” means any person holding membership, whether by election or appointment, on any board of education other than the State Board of Education.

“Board of trustees” means the public agent authorized by the State Board of Education to supervise and control a charter school.

“Censure” means, except in the case of a school official who is an officer or employee of the New Jersey School Boards Association, a formal expression of disapproval by the Commissioner which is publicized by the adoption of a formal resolution by the School Ethics Commission and the school official’s district board of education or the board of trustees of his charter school at a public meeting when said school official has been found to be in violation of N.J.S.A. 18A:12-21 et seq., except in the case of a school official who is an officer or employee of the New Jersey School Boards Association, censure means a formal expression of disapproval by the School Ethics Commission publicized by the adoption of a formal resolution by the School Ethics Commission at a public meeting.  

“Charter school” means a public school established pursuant to N.J.S.A. 18A:36A-1 et seq. and which is operated under a charter granted by the Commissioner, that is independent of the district board of education and that is managed by a board of trustees.

“Charter school designee” means the person at the charter school whom the lead person designates as being responsible for assuring that school officials in the school file timely disclosure [forms] statements.

“Code of Ethics” means the standards of conduct set forth in the Code of Ethics for School Board Members established pursuant to P.L. 2001, c.178 (N.J.S.A. 18A:12-24.1).

“Commissioner” means the Commissioner of Education or his or her designee.

“Complainant” means the person bringing a complaint of alleged violation of N.J.S.A. 18A:12-21 et seq. or the person established as a lead complainant pursuant to N.J.A.C. 6A:28-6.6.  

“Day” means business day when the period specified is less than seven days, a calendar day when the period specified is seven days or more; provided, however, that calculations do not include the day of the action from which they are computed but do include the last day of the period being computed unless such day falls on a Saturday, Sunday or holiday, in which case the last day shall be deemed the next business day immediately following.
“Dependent child” means any child claimed as a dependent on the school official’s Federal and State tax returns.

“Financial Disclosure Statement” means the statement of personal finances which school officials are required to file annually pursuant to N.J.S.A. 18A:12-26.

“Fine” means a sanction imposed pursuant to N.J.S.A. 18A:12-29(e) for the filing of a frivolous complaint in an amount not to exceed $500.00.

“Frivolous complaint” means a complaint determined by the School Ethics Commission to be either: 
1) Commenced, used or continued in bad faith, solely for the purpose of harassment, delay or malicious injury; or 


2) One which the complainant knew, or should have known, was without any reasonable basis in law or equity and could not be supported by a good faith argument for an extension, modification or reversal of existing law.  

“Income” for purposes of these rules shall be as defined by the Internal Revenue Service except as otherwise provided in N.J.S.A. 18A:12-26(a)1.

“Local School District” for purposes of these rules means any local or regional school district established pursuant to Chapter 8 or Chapter 13 of Title 18A of the New Jersey Statutes and shall include jointure commissions, county vocational schools, county special services districts, educational service commissions, educational research and demonstration centers, environmental education centers, and educational information and resource centers.

“Member of the immediate family” means [the spouse or dependent child of a school official residing in the same household] immediate family member as defined in the Act. 
“Newly elected or appointed board member” means any board member who has never served as a member of either an elected or appointed school board or who has not served for 10 years or more and has not previously completed a training program prepared and offered by the New Jersey School Boards Association pursuant to N.J.S.A. 18A:12-33.

“OAL” means the Office of Administrative Law established pursuant to N.J.S.A. 52:14F-1 et seq.

“Person” means a human being, and does not include boards of education, labor organizations or school districts.

“Party” means a person whose name is designated on record as a complainant or respondent or the School Ethics Commission.
“Personal/Relative Disclosure Statement” means the statement that school officials are required to file annually pursuant to N.J.S.A. 18A:12-25 [setting forth whether the school official has a relative or any other person related to the school official by marriage, employed by the district in which he or she serves; whether said official or a relative is a party to a contract with the school district in which the school official holds office or position; or whether the school official or a relative is employed by, receives compensation from, or has an interest in, any business which is a party to a contract with the school district in which the school official holds an office or position].
“Prohibited Acts” means the forbidden conduct set forth for school officials at N.J.S.A. 18A:12-24.

[“Related to the school official by marriage” as used in the [statute] Act shall be limited to mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law and sister-in-law.]

“Removal” means removal from office for the length of a board member or charter school trustee’s term of office or termination of employment.

“Relative” means [the spouse, natural or adopted child, parent or sibling of a school official] a relative as defined in the Act.
“Reprimand” means a rebuke by the Commissioner of a school official for having been found to have breached the standards of conduct prescribed by N.J.S.A. 18A:12-21 et seq.

“Respondent” means the school official against whom a complaint is made pursuant to N.J.S.A. 18A:12-21 et seq.

“School Ethics Commission” means the School Ethics Commission established pursuant to N.J.S.A. 18A:12.

“School official” means a board member, a member of the board of trustees of a charter school, an employee or officer of the New Jersey School Boards Association, but not including any member of the secretarial, clerical or maintenance staff of the Association, or an administrator of a district board of education or charter school.

“Spouse” means the person to whom the school official is legally married under New Jersey law [, a domestic partner as defined in N.J.S.A. 26:8A-3] and also includes a partner in a civil union couple as established in [P.L. 2006, c. 103] N.J.S.A. 37:1-33. 
6A:28-1.3 Functions and authority of the School Ethics Commission

(a)  Pursuant to the provisions of N.J.S.A. 18A:12-21 et seq., the School Ethics Commission shall:

1.  Prescribe a Financial Disclosure Statement and a Personal/Relative Disclosure Statement in accordance with N.J.S.A. 18A:12-26 and 25 respectively, to be filed by all school officials as defined herein on or before April 30 of each year or at such other times as these rules may require;

2.  Appoint such professional and clerical staff and incur such expenses as may be necessary to carry out the provisions of N.J.S.A. 18A:12-21 et seq. within the limits of funds appropriated or otherwise made available to it.  All appointments shall be made in accordance with the provisions of Title 11A of the New Jersey Statutes;

3.  Issue advisory opinions, pursuant to N.J.S.A. 18A:12-31;

4.  Process and investigate complaints raised pursuant to N.J.S.A 18A:12-29 and conduct such hearings as may be necessary [to determine whether probable cause exists to credit the allegations raised in any complaint brought before it]; 
5.  Administer the receipt and retention of disclosure statements as required by the Act.  [Requests for copies of disclosure statements shall be directed to the district board secretary or county superintendent and shall be subject to copying fees pursuant to N.J.S.A. 47:1A-1 et seq.];

6.  Have the authority to issue Orders to Show Cause, and compel the attendance of such witnesses and the production of such documents as it may deem necessary and relevant to carrying out its duties under the Act;
7.  Be empowered, along with the persons appointed by it, to administer oaths and examine witnesses under oath; and

8.  Recommend to the Commissioner the reprimand, censure, suspension or removal of school officials from the district board of education or charter school found to have violated the School Ethics Act.
6A:28-1.4  Jurisdiction of the School Ethics Commission
(a)  The School Ethics Commission shall have jurisdiction over matters arising under the Act.  The School Ethics Commission shall not receive, hear or consider any pleadings, motion papers or documents of any kind relating to any matter that does not arise under the Act.

(b)  A School Ethics Commission member shall not participate in any proceedings on a complaint against a school official in a district in which he or she serves or by which he or she is employed and in any proceedings on a complaint in which the Commission member or a member of his or her immediate family has a personal or financial involvement.
6A:28-1.5 Abeyance
Pursuant to N.J.S.A. 18A:12-32, the School Ethics Commission shall not process any complaint nor issue a final ruling or advisory opinion where the subject matter of such complaint or advisory opinion is pending in any court of law or administrative agency of this State.  The School Ethics Commission shall place such matters in abeyance and notify the parties accordingly.
6A:28-1.6 Order to show cause

(a)  If, in the course of implementing and enforcing the Act, the School Ethics Commission becomes aware of facts that appear to indicate that a school official has violated the Act or this chapter it may issue an Order to Show Cause as to why the school official should not be found in violation of the Act or this chapter and accord the school official an opportunity to respond.  A statement of the factual details and investigative findings, if applicable, supporting the charge shall accompany the order.  This procedure shall not preclude the filing of a complaint.  An Order to Show Cause shall be appropriate in the following circumstances, although it is not to be deemed limited thereto:


1.  Failure of a school official to file disclosure statements as required at N.J.S.A. 18A:12-25 and 26; or


2.  Failure of a school board member or charter school trustee to fulfill the training requirements of N.J.S.A. 18A:12-33.

(b)  Where an Order to Show Cause is issued, the school official shall have 20 days to submit a response in writing under oath why the school official should not be found in violation of the Act or this chapter.  
(c)  Upon receipt of the response to the Order to Show Cause or upon expiration of the 20-day time period for so filing, the School Ethics Commission may proceed to a determination of a violation on a summary basis.  

1.  Where the Commission deems necessary because material facts are in dispute it may conduct an investigation or a hearing.
6A:28-1.7 Appearance and representation  
(a)  Any person may appear pro se or may be represented by an attorney at law admitted and authorized to practice in this State or by such other person as set forth in applicable rules of the OAL.

(b)  An attorney may appear on behalf of a party by notifying the School Ethics Commission in writing 10 days prior to any scheduled review of a matter by the School Ethics Commission at a meeting pursuant to N.J.A.C. 6A:28-10 below and N.J.A.C. 6A:28-1.6 above.  Such notification shall include the names of the parties, the docket number of the complaint or Order to Show Cause, the name of the party or parties which the attorney is representing and the attorney's address, telephone number and facsimile number.  

(c)  If a party appears through an attorney, all papers and other communications subsequent to the filing of a complaint or issuance of an Order to Show Cause may be served, as provided herein, upon such attorney with the same force and effect as though served on the client.

(d)  An attorney who seeks to withdraw his or her appearance shall notify the School Ethics Commission in writing and shall concurrently serve copies of the notice upon the client and other parties.  The attorney shall include proof of service, pursuant to N.J.A.C. 6A:28-1.8 below, for all counsel, all pro se parties and the client.  When an attorney seeks to withdraw representation after a complaint has been transmitted to the OAL, the request for withdrawal shall be addressed to the ALJ pursuant to the Uniform Administrative Procedure Rules, at N.J.A.C. 1:1.

6A:28-1.8 Proof of service  
(a)  Proof of service shall be in the form of one of the following:


1.  An acknowledgement of service signed by the attorney or the attorney’s designee for each party or signed and acknowledged by the party or agent thereof, indicating the address at which each party was served;


2.  An affidavit of the person making service, sworn or affirmed to be true in the presence of a notary public or other person authorized to administer an oath or affirmation, indicating the address at which each party was served;


3.  A certification indicating the address at which each party was served and meeting the requirements of New Jersey Court Rules at R. 1:4-4(b); or


4.  A copy of the receipt for certified mailing or delivery by messenger.  The return receipt card (“green card”) is not required for proof of service of certified mailing.

6A:28-1.9 Relaxation of rules  
The rules in this chapter shall be considered general rules of practice to govern, expedite and effectuate the School Ethics Commission’s implementation and enforcement of the Act.  Where such rules do not reflect a specific statutory requirement or an underlying rule of the OAL, they may be relaxed or dispensed with by the School Ethics Commission, in its discretion, in any case where a strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.
SUBCHAPTER 2.  BY-LAWS OF THE SCHOOL ETHICS COMMISSION
6A:28-2.1 Members
(a)  The School Ethics Commission shall consist of nine members appointed for three-year terms in the configuration and manner prescribed by N.J.S.A. 18A:12-21 et seq.
6A:28-2.2 Chairperson
(a)  In accord with the provisions of N.J.S.A. 18A:12-21 et seq., the School Ethics Commission, by majority vote, shall elect one member to serve as chairperson for a term not to exceed one year.  There is no limit to the number of terms a chairperson may serve.
(b)  Should the chairperson resign or otherwise be unable to complete his or her term, the remaining School Ethics Commission members shall, by majority vote, elect a chairperson from among their membership to serve the remainder of the unexpired term.

(c)  Should the chairperson be unable to attend any regular or special meeting of the School Ethics Commission, the School Ethics Commission, by majority vote of the quorum present, shall select a temporary chairperson to preside over the meeting.

(d)  The chairperson shall preside over the meetings of the School Ethics Commission and shall perform all duties incidental to that office.  The Chairperson shall be ex officio a member of all committees, except the Nominating Committee.

(e)  The chairperson shall serve a one-year term that shall commence on July 1 of each year.

(f)  The chairperson shall appoint the members of all committees.
6A:28-2.3 Meetings
(a)  Parliamentary procedures in meetings of the School Ethics Commission shall be governed by Robert’s Rules of Order Newly Revised (10th Edition), which is incorporated herein by reference as amended and supplemented and a copy of which can be obtained from Perseus Publishing, Markets Department at the Perseus Books Group, 11 Cambridge Center, Cambridge, MA 02142.

(b)  Regular monthly meetings shall be held at such time, place and on such dates as established by the School Ethics Commission and notice of such regular meetings shall be made in accordance with N.J.S.A. 10:4-6 et seq., the Open Public Meetings Act.

(c)  Special meetings may be called by the School Ethics Commission chairperson at any time or at the request of any three members.  Three days’ notice of any special meeting shall be given to each member.  Public notice of such special meetings shall be made pursuant to N.J.S.A. 10:4-8.

(d)  A quorum shall consist of a majority of the number of voting members of the School Ethics Commission.

(e)  If a member of the School Ethics Commission misses three consecutive public monthly meetings without good cause, the School Ethics Commission shall, by majority vote, determine whether to recommend to the Governor the removal of the member.
6A:28-2.4 Committees
(a)  The School Ethics Commission shall act as a committee of the whole.
(b)  The School Ethics Commission chairperson shall select a nominating committee of three persons whose function it shall be to select a nominee for chairperson to present to the committee as a whole for approval at its May meeting.
(c)  Special committees may be appointed by the chairperson to consider and make recommendations to the School Ethics Commission on any matter.
SUBCHAPTER 3. FILING OF DISCLOSURE STATEMENTS
6A:28-3.1 Procedures for filing of disclosure statements
(a)  Annually, on or before April 30th of each year or as otherwise provided in these rules, all school officials shall file, on forms provided by the School Ethics Commission through the executive county superintendent, both a Financial Disclosure Statement and a Personal/Relative Disclosure Statement with their local board secretaries or charter school designees who shall file the original disclosure statements with the office of the executive county superintendent.  
(b)  [An additional copy of the statements in (a) above shall be prepared by the school official and maintained on file at the district board of education or charter school in order to facilitate public access to the documents.]  All disclosure statements filed in accordance with N.J.S.A. 18A:12-21 et seq. and these rules shall be public records.  Requests for copies of disclosure statements shall be directed to the district board secretary or executive county superintendent and shall be subject to copying fees pursuant to N.J.S.A. 47:1A-1 et seq.
(c)  Board members in Type II school districts elected to their positions in the annual April school election or appointed to fill vacancies shall file the requisite disclosure statements within 30 days of taking office.

(d)  Board members in Type I school districts who are initially appointed to take office on May 16 or June 1, as the case may be, shall file the required disclosure statements within 30 days of taking office.  Board members in Type I districts appointed to fill vacancies shall likewise file within 30 days of taking office.

(e)  Members of the board of trustees of a charter school shall initially file the required disclosure statements within 30 days after the granting of the charter.  Thereafter, any newly appointed trustee shall have 30 days from appointment to file.

(f)  Administrators as defined in this chapter, appointed to fill vacancies after the April 30 filing date, shall file the required disclosure [forms] statements within 30 days of their appointment.
6A:28-3.2 Duties of district boards of education and charter schools
(a)  In order to comply with the filing requirement, each local district board secretary [and] or charter school designee shall annually, on or before February 1, [cause to be developed and transmitted to] file with the executive county superintendent a written list of names of those school officials, by office and position, whose responsibilities would require the filing of the Financial and Personal/Relative Disclosure Statements pursuant to the criteria contained in N.J.S.A. 18A:12-21 et seq. and these rules.  Offices and positions vacant or to become vacant by virtue of expiration of terms or personnel leaving the district are to be listed.
(b)  The board secretary in Type II school districts shall, upon election of new board members or appointments to fill vacancies, [inform] file with the executive county superintendent a written list of the names of the newly elected members and the executive county superintendent shall provide the forms necessary for compliance.
(c)  The board secretary in Type I school districts shall [inform] file with the executive county superintendent a written list of the [appointment of new] names of the newly appointed board members and the executive county superintendent shall provide the required forms. 

(d)  The lead person of a charter school must appoint someone to be responsible for the dissemination and collection of disclosure statements.  The charter school designee shall [inform] file with the executive county superintendent a written list of the [appointment of new] names of the newly appointed trustees.  
(e)  The board secretary or charter school designee shall [inform] file with the executive county superintendent a written list [of the appointment] of any [new] newly appointed administrators or supervisors subject to the requirement to file disclosure statements under the School Ethics Act.

(f)  Upon receipt of the disclosure statements from a school official, the board secretary or the charter school designee shall date stamp the original disclosure statements, provide a copy of the date-stamped disclosure statements to the school official, maintain a copy of the date-stamped disclosure statements at the district board of education or the charter school, and file the original date-stamped disclosure statements with the office of the executive county superintendent.
[(f)] (g)  On or before April 30, or July 1 for newly elected or appointed school officials, the board secretary of each district board of education [and] or charter school designee shall, before transmitting the completed disclosure [forms] statements to the executive county superintendent, review each disclosure [form] statement. [to assure that both required forms have been filed and that all questions have been answered or indicated as not being applicable.]  

1.  The board secretary or charter school designee shall provide a certification that both required statements have been filed and that all questions have been answered or indicated as not being applicable, except that school officials shall list the name and address of each source of income in the financial disclosure statement.
[(g)] (h)  [The] Annually, within 10 calendar days of April 30, the board secretary or charter school designee shall provide to the executive county superintendent a written list of the names, home addresses and positions of all persons on the February 1 list of school officials compiled in accordance with (a) above and all newly elected or appointed persons who have failed to file as required by N.J.S.A. 18A:12-21 et seq.  
6A:28-3.3 Procedures in the event of failure to file disclosure statements
(a)  Failure to timely file the requisite disclosure statements as prescribed by N.J.S.A. 18A:12-25 and 26 shall constitute a violation of the School Ethics Act and [shall] may result in the reprimand, censure, suspension or removal of a school official pursuant to the recommendation of the School Ethics Commission as acted upon by the Commissioner.

(b)  [Prior to any action taken by the School Ethics Commission for failure to file the requisite disclosure statements, the School Ethics Commission shall direct that the school official show cause in writing under oath within 20 days why the penalty of reprimand, censure, suspension or removal should not be imposed.  The Order to Show Cause shall be considered the equivalent of the complaint required by N.J.S.A. 18A:12-29.]  In the event of the failure of a school official to timely file the disclosure statements, the School Ethics Commission may issue an Order to Show Cause pursuant to the provisions of N.J.A.C. 6A:28-1.6.
[(c)  Upon receipt of the response to the Order to Show Cause or upon expiration of the 20-day time period for so filing, the School Ethics Commission shall proceed to a determination of probable cause.  The school official shall be advised of his or her right to appear before the School Ethics Commission, be represented by counsel and present witnesses on his or her behalf prior to the School Ethics Commission’s making its probable cause determination.]

6A:28-3.4 Procedures in the event of incomplete filing
(a)  [If the Commission determines that a filing is incomplete, it shall first return the filing to the school official for completion within 20 days of receipt of the returned filing.]  When an executive county superintendent determines that a portion of a school official’s disclosure statements, which are timely filed pursuant to N.J.A.C. 6A:28-3.1, is incomplete, he or she shall return the disclosure statements to the board secretary or charter school designee who shall then return the disclosure statements to the school official.  The school official shall have 20-days from receipt of the returned filing to complete the disclosure statements and file with the board secretary or charter school designee, who shall then file the completed disclosure statements with the executive county superintendent. 
(b)  At the expiration of such time period or upon further receipt of [a filing] disclosure statements which fail[s] to provide such information as required by [statute] the Act, the School Ethics Commission [shall issue an order directing the school official in writing under oath to show cause within 20 days why the School Ethics Commission should not impose such sanctions as permitted pursuant to N.J.S.A. 18A:12-29.] may issue an Order to Show Cause pursuant to the provisions of N.J.A.C. 6A:28-1.6.
[(c)  If no response is received within the 20-day period, or if the response is returned indicating the school official’s refusal to properly file, the School Ethics Commission may conclude that the school official’s incomplete filing is in effect a failure to file and the School Ethics Commission shall proceed to a determination of probable cause pursuant to the procedures set forth in N.J.A.C. 6A:28-3.3.]
SUBCHAPTER 4. BOARD MEMBER TRAINING
6A:28-4.1 Training requirement
(a)  Each newly elected or appointed board member or charter school trustee shall, during the first year of his or her [first term] service on any board, complete a training program prepared and offered by the New Jersey School Boards Association which shall include in its content instruction relative to the board member's responsibilities under the Act.  

(b)  Each board member and charter school trustee shall, in both the second and third years of his or her service on any board, complete a training program to be prepared and offered by the New Jersey School Boards Association on school district governance.
(c)  Within one year after each re-election or re-appointment to the board of education or charter school board of trustees, each board member or charter school trustee shall complete an advanced training program on relevant changes to New Jersey school law to be prepared and offered by the New Jersey School Boards Association.
6A:28-4.2 Procedures for compliance
(a)  Each board secretary [and] or charter school designee shall notify in writing the New Jersey School Boards Association when a new board member or trustee is elected or appointed to the board[.] , when a board member or charter school trustee is reelected or reappointed to the board and when a board member or charter school trustee resigns or is removed from the board.


1.  The board secretary or charter school designee shall provide the names and address of such board members or charter school trustees.

(b)  The New Jersey School Boards Association shall notify the board secretary [and] or charter school designee in writing, when a [newly elected or appointed] board member or charter school trustee has attended a training program that satisfies the training [mandate] requirements. 

(c)  By March 31 of each year the New Jersey School Boards Association shall present to the School Ethics Commission a list of those board members and charter school trustees who have not fulfilled the training [mandate for the previous filing period] requirements.

(d)  Board members and charter school trustees failing to comply with the training [mandate] requirements [may] shall be considered in violation of N.J.S.A. 18A:12-33.  The School Ethics Commission [shall] may proceed thereafter in conformance with the procedures set forth in [N.J.A.C. 6A:28-3.3.] N.J.A.C. 6A:28-1.6.
SUBCHAPTER 5.  ADVISORY OPINIONS
6A:28-5.1 Entitlement to an advisory opinion

Any school official may request and obtain an advisory opinion from the School Ethics Commission as to whether any proposed conduct or activity of a school official would in its opinion constitute a violation of the provisions of the School Ethics Act.
6A:28-5.2 Procedures for requesting and receiving an opinion
(a)  Requests for advisory opinions must clearly set forth in detail the specific conduct or activity the school official seeks to undertake and the exact role he or she will play in that activity or conduct.
(b)  A school official may seek an advisory opinion from the School Ethics Commission as to the proposed conduct of another school official, but he or she must provide proof of service pursuant to N.J.A.C. 6A:28-1.8 above to show that he or she has copied the school official whose proposed activity or conduct is in question on the request.  The school official whose conduct is in question will then have 10 days from the date of the advisory opinion request to respond.  
(c)  Upon receipt of a request for an advisory opinion, the School Ethics Commission shall assign a file number to the request.


1.  During the course of any staff work and/or School Ethics Commission deliberation with regard to the request for an advisory opinion, the request shall be identified for purposes of public access only by file number and not by the name(s) of school official(s) involved.


2.  No information regarding any request for an advisory opinion shall be made public by the School Ethics Commission unless the information is incorporated into the advisory opinion and made public in accordance with (e) below. 

3.  The School Ethics Commission may decline to accept an advisory opinion request where public advisories sufficiently address the questions raised in the advisory opinion request or where the request does not meet the requirements of subsections (a) and (b) above.
(d)  The School Ethics Commission or its staff may require additional information from the person seeking an advisory opinion or require the person’s appearance before it or its staff.
(e)  Advisory opinions issued by the School Ethics Commission shall not be made public unless six members shall vote to direct the opinion be made public.

1. Advisory opinions made public by the School Ethics Commission shall delete the name and district of the school official requesting the advisory.
[(f)  The School Ethics Commission shall render a response to the request for an advisory opinion at its next monthly meeting following its receipt of all relevant information and documentation needed to make a determination on the request.]

[SUBCHAPTER 6. FILING, SERVICE AND REVIEW OF COMPLAINTS
6A:28-6.1 Filing of a complaint

(a) Any person may file a complaint with the School Ethics Commission alleging a violation of the School Ethics Act, N.J.S.A. 18A:12-21 et seq.  Any member of the School Ethics Commission may also file a complaint.


1.  A School Ethics Commission member who submits a complaint shall not participate in any subsequent proceedings on that complaint in the capacity of a School Ethics Commission member.


2.  A School Ethics Commission member shall not participate in any proceedings on a complaint against a school official in a district in which he or she serves or by which he or she is employed.  

(b) All complaints must be filed within one year of notice of the alleged violation.


1.  Paragraph (b) above may be relaxed by the School Ethics Commission, in its discretion, in any case where a strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.


(c) To file a complaint with the School Ethics Commission alleging a violation of the School Ethics Act, N.J.S.A. 18A:12-21 et seq., a complainant must file an original and two copies of such complaint using the form set forth in N.J.A.C. 6A:28-6.3.  


(d) No complaint shall be accepted by the School Ethics Commission unless it is signed under oath by the complainant.
6A:28-6.2 Service and consideration of complaint

(a) Upon receipt of the complaint, the School Ethics Commission shall assign a file number to the complaint and serve a copy of the complaint on the school official or officials named.

1.  During the course of any staff work and/or School Ethics Commission deliberation with regard to the complaint, the complaint shall be identified only by file number for purposes of public access and not by the name(s) of the school official(s) involved.

2.  No information regarding any complaint shall be made public until the School Ethics Commission first takes action at a public meeting to determine whether probable cause exists or whether a violation exists, whichever applies.

(b) Pursuant to N.J.S.A. 18A:12-29(e), the School Ethics Commission may impose a fine not to exceed $500.00 if it determines prior to the hearing by majority vote that a complaint is frivolous.  If a school official fails to pay the fine within 30 days after receipt of the decision imposing the sanction, the School Ethics Commission shall recommend to the Commissioner the reprimand, censure, suspension or removal of the official.
6A:28-6.3 Complaint form

(a) The form used to file a complaint alleging a violation of any provision of the School Ethics Act, N.J.S.A. 18A:12-21 et seq., including the Code of Ethics for school board members, is as follows:

	NAME OF
	:
	 

	COMPLAINANT(S),
	:
	BEFORE THE SCHOOL

	v. 
	:
	ETHICS COMMISSION 

OF NEW JERSEY

	NAME OF RESPONDENT(S)
	:
	SCHOOL ETHICS ACT

	_________________________________
	:
	COMPLAINT FORM


I, (Name of Complainant), residing at (Address and Phone Number of Complainant), request the School Ethics Commission to consider a complaint against the above-named Respondent whose address is (address of respondent), in accordance with the authority of the School Ethics Commission to entertain such complaints under N.J.S.A. 18A:12-21 et seq.

	The facts upon which this complaint is based are as follows:  (Set down below in individually numbered paragraphs the specific facts that cause you to believe that a violation of the School Ethics Act has occurred.  Cite the section(s) of the Act that you believe to have been violated.)

 1.
	______________________________________________________________

	
	______________________________________________________________

	 2.
	______________________________________________________________

	 
	______________________________________________________________

	 3.
	______________________________________________________________

	 
	______________________________________________________________

	 4.
	______________________________________________________________

	 
	______________________________________________________________


	WHEREFORE, I, as Complainant, request that the School Ethics Commission find and determine that the above-named Respondent has violated the School Ethics Act and that he or she be subject to such penalty as the School Ethics Commission and the Commissioner of Education deem appropriate.

 
	________________________________

	Date ____________________________________
	Signature of Complainant

	 
	or his or her Attorney




CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn upon his or her oath according to law deposes and says:

1.  I am the complainant in this matter.

2.  I have read the complaint and aver that the facts contained therein are true to the best of my knowledge and belief and I am aware that the statute that created the School Ethics Commission authorizes the School Ethics Commission to impose penalties for filing a frivolous complaint.  N.J.S.A. 18A:12-29e.

3.  This matter is not pending in any court of law or administrative agency of this State.  I will advise the School Ethics Commission if I subsequently become aware that it is pending elsewhere.

	 

	________________________________

	Date  ____________________________________
	Signature of Complainant




Sworn and subscribed to before me this _____ day of _______, _______.

	
	________________________________



	 
	Signature of Notary


(b) The form used to file a complaint alleging only a violation of the Code of Ethics for school board members set forth at N.J.S.A. 18A:12-24.1 is as follows:

	NAME OF
	:
	 

	COMPLAINANT(S),
	:
	BEFORE THE SCHOOL

	v. 
	:
	ETHICS COMMISSION 

OF NEW JERSEY

	NAME OF RESPONDENT(S)
	:
	CODE OF ETHICS

	_________________________________
	:
	COMPLAINT FORM


I, (Name of Complainant), residing at (Address and Phone Number of Complainant), request the School Ethics Commission to consider a complaint against the above-named Respondent whose address is (address of respondent), in accordance with the authority of the School Ethics Commission to entertain such complaints under N.J.S.A. 18A:12-24.1.


Set down below in individually numbered paragraphs the specific facts upon which this complaint is based that cause you to believe that a violation of the Code of Ethics under the School Ethics Act has occurred.  You must also include the date(s) of the occurrence(s) upon which the complaint is based.  Cite the section(s) of the Code of Ethics that you believe to have been violated.  Please note that you have the burden to prove factually the allegations set forth herein and must include with your complaint any supporting documentation that you plan to submit.

	 1.
	______________________________________________________________

	
	______________________________________________________________

	 2.
	______________________________________________________________

	 
	______________________________________________________________

	 3.
	______________________________________________________________

	 
	______________________________________________________________

	 4.
	______________________________________________________________

	 
	______________________________________________________________


WHEREFORE, I, as Complainant, request that the School Ethics Commission find and determine that the above-named Respondent has violated the School Ethics Act and that he/she be subject to such penalty as the School Ethics Commission and the Commissioner of Education deem appropriate.

	 
	_______________________________

	Date _________________
	Signature of Complainant

	 
	or his or her Attorney




CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn upon his or her oath according to law deposes and says:

1.  I am the complainant in this matter.

2.  I have read the complaint and aver that the facts contained therein are true to the best of my knowledge and belief and I am aware that the statute that created the School Ethics Commission authorizes the School Ethics Commission to impose penalties for filing a frivolous complaint.  N.J.S.A. 18A:12-29e.

3.  This matter is not pending in any court of law or administrative agency of this State.  I will advise the School Ethics Commission if I subsequently become aware that it is pending elsewhere.

	 

	________________________________

	Date  ________________________________
	Signature of Complainant




Sworn and subscribed to before me this _____ day of _______________, _______.

	
	________________________________



	 
	Signature of Notary


(c)  The School Ethics Commission will not process any complaint nor issue a final ruling or advisory opinion on any matter pending in any court of law or administrative agency of this State.

(d)  A complaint alleging violations of both the Code of Ethics for School Board Members and a violation of any other provision of the School Ethics Act, shall be filed using the form set forth at (a) above.
6A:28-6.4 Answer to complaint alleging prohibited acts or prohibited acts and code of ethics violations

(a) Upon receipt of the complaint from the School Ethics Commission, the respondent shall have 20 days within which to file an original and two copies of a written statement under oath with the School Ethics Commission responding to the allegations in the complaint.  Upon written application by the respondent, and upon showing of good cause, the School Ethics Commission or its designee may extend the time for filing such statement.

(b) The respondent’s statement shall respond directly to each allegation set forth in the complaint.

(c) The respondent shall not generally deny the allegations but shall set forth substantive reasons why he or she believes the allegations are false or unfounded.

(d) Failure to respond to the complaint within the 20-day period from receipt of the complaint shall result in a notice to the respondent directing a response within 10 days of receipt. 

(e) Further failure to respond shall result in a second notice which shall inform the respondent that unless an answer is received within 10 days of receipt of the second notice, each allegation in the complaint shall be deemed admitted and the School Ethics Commission shall make a determination as to whether probable cause exists or the complaint should be dismissed.
6A:28-6.5 Answer to complaint alleging violation of only the Code of Ethics
(a) Upon receipt of the complaint from the School Ethics Commission alleging a violation of the Code of Ethics, the respondent shall have 20 days within which to file an original and two copies of a written statement under oath with the School Ethics Commission responding to the allegations in the complaint.  Upon written application by the respondent, and upon showing of good cause, the School Ethics Commission or its designee may extend the time for filing such statement.

(b) The respondent’s statement shall respond directly to each allegation set forth in the complaint.

(c) The respondent shall not generally deny the allegations but shall set forth substantive reasons why he or she believes the allegations are false or unfounded.

(d) Failure to respond to the complaint within the 20-day period from receipt of the complaint shall result in a notice which shall inform the respondent that unless an answer is received within 10 days of receipt of the notice, each allegation in the complaint shall be deemed admitted and the School Ethics Commission shall make a determination as to whether probable cause exists or the complaint should be dismissed.

(e) Respondent may file a motion to dismiss in lieu of an answer to the complaint, provided that such motion is filed within the time allotted for the filing of an answer.  A brief shall accompany the motion.  The complainant shall file a responsive brief within 20 days from receipt of the motion.


1. Any papers filed in conjunction with such a motion shall be submitted in original form with two copies.


2. Paragraphs (e) and (e)1 may be relaxed by the School Ethics Commission, in its discretion, in any case where a strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.

3.  In determining whether to grant a motion to dismiss, the School Ethics Commission shall review the facts in the light most favorable to the complainant.
6A:28-6.6 Subpoenas to compel the attendance of witnesses; production of documents; issuance; contents and service 
(a)  Subpoenas may be issued by the School Ethics Commission, its designated agent, pro se parties or attorneys-at-law, in the name of the School Ethics Commission, to compel the attendance of a person to testify or to produce books, papers, documents or other objects at a hearing.

(b) The subpoena shall contain the title and docket number of the complaint, the name of the person to whom it has been issued, the time and place at which the person subpoenaed must appear, the name and telephone number of the party who has requested the subpoena and a statement that all inquiries concerning the subpoena should be directed to the requesting party.  The subpoena shall command the person to whom it is directed to attend and give testimony or to produce books, papers, documents or other designated objects at the time and place specified therein and on any continued dates.

(c) A subpoena shall be served by the requesting party by delivering it either in person or by certified mail return receipt requested to the person named in the subpoena at a reasonable time in advance of the hearing.  A copy shall be sent to the School Ethics Commission.

(d) Subpoena forms may be obtained free of charge from the Office of the School Ethics Commission or on the Office of the School Ethics Commission website www.nj.gov/education/ethics/.  

(e) A party who fails to obey a subpoena may be subject to an inference that the documentary or physical evidence or testimony that the party fails to produce is unfavorable.

6A:28-6.7 School Ethics Commission review of complaints alleging prohibited acts or prohibited acts and violations of the Code of Ethics

(a)  Upon receipt of respondent’s statement or the expiration of the time for filing such response, the School Ethics Commission shall determine by majority vote whether probable cause exists to credit the allegations in the complaint, under prohibited acts or prohibited acts and the Code of Ethics.


(b)  In order to carry out the School Ethics Commission’s responsibilities under the Act to determine whether probable cause exists, the School Ethics Commission and persons appointed by it for this purpose shall conduct investigations, hold hearings, compel the attendance of witnesses and the production of documents and examine such witnesses under oath.


(c)  Prior to the School Ethics Commission’s determination of probable cause the respondent will be notified of his or her right to address the School Ethics Commission, be represented by counsel and present witnesses on his/her behalf.


(d)  The proceedings before the School Ethics Commission shall be as follows:


1.  Each party or his or her counsel shall have the opportunity to make an opening statement to the School Ethics Commission, beginning with the complainant, and present any witnesses that he or she has brought.  The complainant shall have the right of rebuttal and be allowed to present the last closing statement.


2.  The Chairperson may set time limits for statements by counsel at the hearing based on the nature of the case.


3.  The School Ethics Commission may then ask questions of the parties and any witnesses.  The parties may not question one another or each other’s witnesses; however, the parties may submit questions to the School Ethics Commission prior to or during the meeting, which the School Ethics Commission may, in its discretion, ask of the other party.


4.  Any documents any party wishes the School Ethics Commission to consider shall be provided to the School Ethics Commission and the adversarial party(ies) at least 10 days prior to the hearing .

5.  Any post-hearing submissions shall be provided within 14 calendar days of the hearing.


6.  During the course of the investigatory proceedings before the School Ethics Commission, all relevant evidence is admissible.

(e) Should the School Ethics Commission find that probable cause does not exist, the School Ethics Commission shall dismiss the complaint and so notify the complainant and the school official named in the complaint.  Dismissal by the School Ethics Commission upon a finding of no probable cause shall constitute final agency action.
6A:28-6.8 Proceedings after finding of probable cause
(a)  Should the School Ethics Commission determine that probable cause does exist, and that material facts are in dispute, it shall refer the matter to the Office of Administrative Law for a hearing to be conducted pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq. and in accordance with the requirements of the OAL, as set forth in N.J.A.C. 1:6C-18.1, and shall so notify the complainant and the school official(s) named in the complaint.

(b) Should the School Ethics Commission determine that probable cause exists, and material facts are not in dispute, it shall notify the school official named in the complaint that the School Ethics Commission proposes to resolve the case by summary decision and he or she has 30 days from the date of the notice to submit a written statement setting forth the reasons he or she should not be found in violation of the act based on the facts as set forth in the probable cause determination.  If the school official disputes those facts, he or she should set forth the facts with which he or she disagrees and why they are material to the case. 
6A:28-6.9 School Ethics Commission review of complaints alleging a violation of only the Code of Ethics 


(a)  Upon receipt of respondent’s statement or the expiration of the time for filing such response, the School Ethics Commission shall place the complaint alleging a violation of the Code of Ethics on the agenda of the next regularly scheduled meeting to determine whether the board member has violated the Code of Ethics.

(b)  The complainant has the burden to prove factually a violation under the Code of Ethics.  The complainant shall set forth in the complaint a factual basis for the allegations.

1.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(a) shall include a copy of a final decision from any court of law or administrative agency of this State that finds that the respondent(s) failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to schools or that the respondent brought about changes through illegal or unethical procedures.

2.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(g) may include evidence that the matter was not public information under any New Jersey statutes.  Inaccurate information under N.J.S.A. 18A:12-24.1(g) shall be more than an opinion held by the respondent(s).

3.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(h) shall include evidence that the respondent(s) acted without a recommendation of the chief administrative officer.

4.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(j) shall include evidence that the respondent(s) acted on a complaint prior to referral of the complaint to the chief administrative officer, prior to the failure of an administrative solution or at a time or place other than a public meeting.


(c) All hearings shall be conducted in accordance with the rules of the OAL, N.J.A.C. 1:1.

(d) The School Ethics Commission shall render a determination on whether a board member has violated the Code of Ethics within 90 days from its receipt of the complaint barring any exigent circumstances that would result in unfairness to either party.  


(e) A finding of no violation by the School Ethics Commission shall constitute final agency action.

(f) If a violation is found, the School Ethics Commission shall recommend to the Commissioner the reprimand, censure, suspension, or removal of the school official.  The imposition of any of the foregoing sanctions shall require a vote of the majority of the full membership of the School Ethics Commission.
6A:28-6.10 Written decision

(a)  Upon completion of the hearing before the OAL or hearing by the School Ethics Commission, the School Ethics Commission shall determine by majority vote whether the conduct complained of constitutes a violation of the Act or whether the complaint should be dismissed.  In rendering its decision the School Ethics Commission shall be governed by the procedures and time constraints of the Administrative Procedure Act and the rules of the OAL set forth at N.J.A.C. 1:6C-18.3.


(b) In cases not alleging solely a violation of the Code of Ethics, if the case is not transmitted to the OAL, the record will close upon the filing of written submissions and the School Ethics Commission shall have 45 days from the closing of the record to render its decision.


(c) The School Ethics Commission’s decision shall be in writing and it shall set forth its findings of fact, conclusions of law and penalty recommendation in any case where a violation is found.
6A:28-6.11 Sanction

(a) If a violation is found, the School Ethics Commission shall recommend to the Commissioner the reprimand, censure, suspension, or removal of the school official.  The imposition of any of the foregoing sanctions shall require a vote of the majority of the full membership of the School Ethics Commission.


(b) Within 13 days from the date the School Ethics Commission’s decision is forwarded to the Commissioner, any party may file written exceptions regarding the recommended penalty to the Commissioner.


(c) The Commissioner shall act upon the School Ethics Commission’s recommendation regarding the sanction pursuant to N.J.S.A. 18A:12-29(c).  Such review shall proceed in accordance with the requirements of the OAL as set forth in N.J.A.C. 1:6C-18.4.


(d) If the Commissioner imposes a penalty of censure, suspension or removal, the School Ethics Commission shall adopt a Resolution at its next meeting following the imposition of the sanction by the Commissioner and shall direct that the Resolution be read at the next regularly scheduled public meeting of the district board of education or charter school board of trustees following its adoption by the School Ethics Commission and posted for a period of not less than 30 days in such places as the board posts its public notices.


(e) Any district board of education or board of trustees that fails to comply with the above reading and posting requirements shall receive an Order to Show Cause from the School Ethics Commission asking it to set forth the reason for noncompliance.
SUBCHAPTER 7.  DEFINITION OF WORDS AND TERMS USED IN THE CODE OF ETHICS
6A:28-7.1  Definitions for code of ethics

The following words and terms set forth in the code of ethics shall have the following meaning when the School Ethics Commission makes a determination as to a violation of the code of ethics.


“Acted on a complaint” means that a member of the district board of education or a member of a charter school board of trustees has looked into a complaint, met with someone about a complaint or attempted to resolve a complaint.

“Administer the schools” means that a member of the district board of education or a member of a charter school board of trustees has become directly involved in activities or functions that are the responsibility of school personnel or the day to day administration of the school district or charter school or has given a direct order to school personnel.


“Appraisal” means the process of ascertaining the value or liability of a policy.


“Complaint” means a concern, issue or dissatisfaction that a member of the public or a member of the school personnel has brought to the attention of a member of the district board of education or a member of a charter school board of trustees.


“Partisan political groups” means a number of persons who are organized and voluntarily united in opinion and who adhere to a particular political party or cause as opposed to the public interest at large.


“Personal gain” means a personal involvement that is or creates some benefit to a member of the district board of education or a member of a charter school board of trustees or an immediate family member.


“Plan” means a method of design or action, procedure or arrangement for the accomplishment of the management of a school district or charter school.


“Planning” means to formulate a scheme, program or method for the accomplishment of the management of a school district or charter school.


“Policy” means the general principles by which a district board of education or charter school board of trustees are guided in its management of a school district or charter school.


“Private action” means action taken by a member of a district board of education or a member of a charter school board of trustees that is beyond the scope of the duties and responsibilities of a member of a district board of education or a member of a charter school board of trustees.


“Special interest groups” means a group of persons who are organized and have a specific interest in common.]

SUBCHAPTER 6. FILING AND AMENDMENT OF COMPLAINTS; BURDEN OF PROOF
6A:28-6.1  Who may file a complaint

(a)  Any person may file a complaint with the School Ethics Commission alleging a violation of the Act.  

(b)  Any member of the School Ethics Commission may file a complaint.


1.  A School Ethics Commission member who files a complaint shall not participate in any subsequent proceedings on that complaint in the capacity of a School Ethics Commission member.

6A:28-6.2  Process for the filing of a complaint

(a)  To file a complaint with the School Ethics Commission alleging a violation of the Act, a complainant shall file an original and two copies of such complaint, together with a copy for each respondent named in the complaint.  The complainant shall use the format set forth at N.J.A.C. 6A:28-6.3 below.

(b)  A complainant shall promptly provide written notice to the School Ethics Commission of any change of address, and shall promptly provide written notification to the School Ethics Commission as needed in accordance with N.J.A.C. 6A:28-10.1 below.
6A:28-6.3  Contents of a complaint 

(a)  A complaint shall be entitled “Before the School Ethics Commission” and shall set forth in the caption the names of the complainant(s) and the respondent(s).  
(b)  The complaint shall include the following:


1.  The full name, home address and phone number of each complainant;


2.  The full name and home address of each respondent;


3.  A brief statement, in individually numbered paragraphs, setting forth the specific allegation(s) and the facts supporting them which have given rise to the alleged violation(s) of the Act; 

4.  The date(s) of the occurrence(s) of each specific allegation;


5.  The section(s) of the Act claimed to be violated for each specific allegation;


6.  A statement giving all pertinent facts as to whether any other action has been instituted in the matter which is the subject of the complaint or is pending in any court of law or administrative agency of this State; and


7.  A notarized signature and certification under oath for each complainant.

(c)  A complaint alleging solely a violation of the code of ethics for school board members shall name only school board members as respondents and shall set forth in the complaint a factual basis for the allegations in accordance with N.J.A.C. 6A:28-6.4 below.  

(d)  A complaint should be submitted in substantially the following format:

	NAME OF
	:
	 

	COMPLAINANT(S),
	:
	BEFORE THE SCHOOL

	v. 
	:
	ETHICS COMMISSION 

OF NEW JERSEY

	NAME OF RESPONDENT(S)
	:
	SCHOOL ETHICS ACT

	_________________________________
	:
	COMPLAINT FORM


I, (Name of Complainant), residing at (home address and phone number of complainant), request the School Ethics Commission to consider a complaint against the above-named Respondent(s) whose home address is (home address of respondent(s)), in accordance with the authority of the School Ethics Commission to entertain such complaints under N.J.S.A. 18A:12-21 et seq.

The facts upon which this complaint is based are as follows:  
1. 
Statement of facts:


Date of occurrence:


I assert this to be a violation of:

2. 
Statement of facts:


Date of occurrence:


I assert this to be a violation of:

3. 
Statement of facts:


Date of occurrence:


I assert this to be a violation of:

	WHEREFORE, I, as Complainant, request that the School Ethics Commission find and determine that the above-named Respondent(s) has violated the School Ethics Act and that he or she be subject to such penalty as provided by the Act.

 
	________________________________

	Date ____________________________________
	Signature of Complainant

	 
	or his or her Attorney




CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn upon his or her oath according to law deposes and says:

1.  I am the complainant in this matter.

2.  I have read the complaint and aver that the facts contained therein are true to the best of my knowledge and belief and I am aware that the statute that created the School Ethics Commission authorizes the School Ethics Commission to impose penalties for filing a frivolous complaint.  N.J.S.A. 18A:12-29(e).  I am aware that if the respondent alleges that the complaint is frivolous, I shall have 20 days from receipt of the answer to respond to the allegation.
3.  The subject matter of this complaint is not pending in any court of law or administrative agency of this State.  I will advise the School Ethics Commission if I subsequently become aware that it is pending elsewhere.

	 

	________________________________

	Date  ____________________________________
	Signature of Complainant




Sworn and subscribed to before me this _____ day of _______, _______.

6A:28-6.4  Complainant’s burden of proof for complaints alleging a violation of the code of ethics for school board members
(a)  For complaints alleging a violation of the code of ethics for school board members, the complainant has the burden to factually establish a violation in accordance with the standards set forth below:  

1.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(a) shall include a copy of a final decision from any court of law or administrative agency of this State demonstrating that the respondent(s) failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to schools or that the respondent brought about changes through illegal or unethical procedures.
2.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(b) shall include evidence that the respondent(s) willfully made a decision contrary to the educational welfare of children, or evidence that the respondent(s) took deliberate action to obstruct the programs and policies designed to meet the individual needs of all children, regardless of their ability, race, color, creed or social standing.

3.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(c) shall include evidence that the respondent(s) took board action to effectuate policies and plans without consulting those affected by such policies and plans, or took action that was unrelated to the respondent’s duty to:

i.  develop the general rules and [principals] principles that guide the management of the school district or charter school;

ii.  formulate the programs and methods to effectuate the goals of the school district or charter school; or

iii.  ascertain the value or liability of a policy.

4.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(d) shall include, but not be limited to, evidence that the respondent(s) gave a direct order to school personnel or became directly involved in activities or functions that are the responsibility of school personnel or the day-to-day administration of the school district or charter school.

5.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(e) shall include evidence that the respondent made personal promises or took action beyond the scope of his or her duties such that, by its nature, had the potential to compromise the board.

6.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(f) shall include evidence that the respondent(s) took action on behalf of, or at the request of, a special interest group or persons organized and voluntarily united in opinion and who adhere to a particular political party or cause; or evidence that the respondent(s) used the schools in order to acquire some benefit for the respondent(s), a member of his or her immediate family or a friend.

7.  Factual evidence of a violation of the confidentiality provision of N.J.S.A. 18A:12-24.1(g) shall include evidence that the respondent(s) took action to make public, reveal or disclose information that was not public under any laws, regulations or court orders of this State, or information that was otherwise confidential in accordance with board policies, procedures or practices.  Factual evidence that the respondent violated the inaccurate information provision of N.J.S.A. 18A:12-24.1(g) shall include evidence that substantiates the inaccuracy of the information provided by the respondent(s) and evidence that establishes that the inaccuracy was other than reasonable mistake or personal opinion or was not attributable to developing circumstances. 
8.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(h) shall include evidence that the respondent(s) acted on a personnel matter without a recommendation of the chief administrative officer.
9.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(i) shall include evidence that the respondent(s) took deliberate action which resulted in undermining, opposing, compromising or harming school personnel in the proper performance of their duties.
10.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(j) shall include evidence that the respondent(s) acted on or attempted to resolve a complaint, or conducted an investigation or inquiry related to a complaint:

i. prior to referral to the chief administrative officer; or

ii  at a time or place other than a public meeting and prior to the failure of an administrative solution.
6A:28-6.5  Time period for the filing of a complaint

(a)  Complaints shall be filed within [90] 180 days of notice of the events which form the basis of the alleged violation(s).  A complainant shall be deemed to be notified of events which form the basis of the alleged violation(s) when he or she knew of such events or when such events were made public so that one using reasonable diligence would know or should have known.

1.  For complaints alleging a violation of N.J.S.A. 18A:12-24.1(a), the complaint shall be filed within [90] 180 days of the issuance of a final decision from any court of law or administrative agency of this State demonstrating that the respondent(s) failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to schools or that the respondent brought about changes through illegal or unethical procedures.

2.  For complaints where the matter, which is the subject of the complaint, is pending in any court of law or administrative agency of this State, the complaint shall be filed within [90] 180 days of notice of the events which form the basis of the alleged violation(s).

6A:28-6.6  Complaint processing, consolidating and confidentiality

(a)  Upon receipt of a complaint, the School Ethics Commission shall assign a file number to the complaint.  

(b)  Whenever the School Ethics Commission deems appropriate, it may consolidate complaints.  In determining whether to consolidate complaints, the School Ethics Commission shall consider:


1.  The identity of the parties in each of the matters;


2.  The nature of all the questions of fact and law respectively involved;

i.  To the extent that common questions of fact and law are involved, the saving in time, expense, duplication and inconsistency which will be realized from considering the matters together and whether such issues can be thoroughly, competently, and fully reviewed together;

ii.  To the extent that dissimilar questions of fact or law are present, the danger of confusion, delay or undue prejudice to any party;

3.  The advisability generally of disposing of all aspects of the controversy in a single proceeding; and

4.  Other matters appropriate to a prompt and fair resolutions of the issues.

(c)  Where the School Ethics Commission consolidates complaints, it may designate one lead complainant as the representative of all complaints for purposes of initial correspondence, receipt of service for answer(s) and/or motions and all other communications.  

(d)  For any complaint filed jointly by three or more complainants, the complainants shall designate one lead complainant as a representative of the group for purposes of initial correspondence, receipt of service for answer(s) and/or motions and all other communications.  Where such complaint does not so designate a lead complainant, one shall be assigned by the School Ethics Commission.
(e)  For a complaint that is not held in abeyance pursuant to N.J.A.C. 6A:28-1.5 above, the School Ethics Commission shall serve a copy of the complaint on the respondent(s) named in the complaint.  

(f)  During the course of any staff work and/or School Ethics Commission deliberation with regard to the complaint, the complaint shall be identified only by file number for purposes of public access and not by the name(s) of the complainant(s) and the respondent(s) involved.

(g)  The School Ethics Commission shall hold all information confidential regarding any pending matter until it first takes action at a public meeting to determine probable cause,  or violation, or until the matter is settled, withdrawn or dismissed, provided that:  
1.  Information which indicates the possible violation of any criminal law shall be provided to the Attorney General in compliance with N.J.S.A. 18A:12-28(d);


2.  Information about complaints may be shared as necessary for the Commission to meet its statutory obligation to place matters in abeyance pursuant to N.J.S.A. 18A:12-32 and N.J.A.C. 6A:28-1.5 above;

3.  The full caption of a complaint may be included in a subpoena issued pursuant to N.J.A.C. 6A:28-9.1;

4.  Information about complaints may be shared as necessary where complaints are consolidated pursuant to subsections (b) and (c) above; and


5.  Information regarding the status of a pending complaint may be provided to the executive county superintendents.

6A:28-6.7  Amendment of a complaint

(a)  The School Ethics Commission may order the amendment of any complaint in order to comply with the requirements set forth at N.J.A.C. 6A:28-6.3 above.  

(b)  A complainant may amend a complaint to cure technical defects, clarify or amplify allegations made in the original complaint and such amendments will relate back to the date the complaint was first received by the School Ethics Commission for the purposes of determining timeliness pursuant to N.J.A.C. 6A:28-6.5 above. 
(c)  Once an answer or other responsive pleading is filed, an amendment to a complaint may be made by the complainant only with the consent of each respondent or by leave of the School Ethics Commission upon written application.
(d)  Any amendment made by the complainant pursuant to (a) through (c) above shall be submitted in original format with two copies, together with a copy for each respondent.  
SUBCHAPTER 7. FILING OF ANSWERS 

6A:28-7.1  Process for filing an answer

(a)  To file an answer with the School Ethics Commission a respondent shall file an original and two copies of such answer with the School Ethics Commission and shall serve a copy of the answer on the complainant.  Proof of service shall also be submitted pursuant to N.J.A.C. 6A:28-1.8 above.  
(b)  A respondent shall promptly provide written notice to the School Ethics Commission of any change of address, and shall promptly provide written notification to the School Ethics Commission as needed in accordance with N.J.A.C. 6A:28-10.1 below.
6A:28-7.2  Contents of an answer

(a)  Upon receipt of the complaint from the School Ethics Commission, the respondent shall file a written statement under oath, which shall constitute the answer to the complaint.  The answer shall fully and completely advise the parties and the School Ethics Commission as to the nature of the respondent’s defenses for each allegation, and shall admit or deny each allegation set forth in the complaint.  The respondent shall respond directly to each allegation set forth in the complaint.  Denials shall fairly meet the substance of the allegations denied.  A respondent who intends in good faith to deny only part or a qualification of an allegation shall specify so much of it as true and material and deny only the remainder.  

(b)  Where an answer alleges that a complaint is frivolous, pursuant to N.J.S.A. 18A:12-29(e), the complainant shall have 20 days from receipt of the answer to respond to the allegation.


1.  An allegation that a complaint is frivolous, pursuant to N.J.S.A. 18A:12-29(e), shall not be raised in any subsequent filings.

(c)  An answer must be signed under oath by the respondent.

(d)  The School Ethics Commission shall not accept a counterclaim.  A respondent may file a complaint pursuant to N.J.A.C. 6A:28-6.

6A:28-7.3  Time for filing an answer

(a)  Upon receipt of the complaint from the School Ethics Commission, the respondent shall have 20 days from receipt of the complaint within which to file an answer.  

(b)  Where a respondent fails to file an answer to the complaint within the 20-day period, the Commission shall issue a notice informing the respondent that unless an answer is received within 10 days of receipt of the notice, each allegation in the complaint shall be deemed admitted and the School Ethics Commission may decide the matter on a summary basis.  
6A:28-7.4  Extension of the time for filing an answer

(a)  Upon written application by the respondent, the School Ethics Commission may extend the time for the filing of an answer, provided that the application was received by the School Ethics Commission prior to the expiration of the time for filing an answer as provided for in N.J.A.C. 6A:28-7.3 above and provided that a copy of the application was served upon all complainants in accordance with N.J.A.C. 6A:28-1.8 above.  
1.  For complaints alleging solely a violation of the code of ethics for school board members, the respondent shall demonstrate that a good faith effort was made to obtain the consent of the complainant prior to application to the School Ethics Commission and the application shall so state.  
(b)  Requests for extensions which are opposed by one or more of the parties may be granted upon a finding of good cause shown. 

SUBCHAPTER 8.  MOTION TO DISMISS 

6A:28-8.1  Process for filing a motion to dismiss

(a)  A respondent may file a motion to dismiss in lieu of an answer for any complaint before the School Ethics Commission.  

1.  The School Ethics Commission shall not accept a counterclaim.  A respondent may file a complaint pursuant to N.J.A.C. 6A:28-6.

(b)  To file a motion to dismiss in lieu of an answer to a complaint, the respondent shall file with the School Ethics Commission an original and two copies of such motion, which shall be accompanied by a brief.  The respondent shall serve a copy of the motion on the complainant and submit proof of service pursuant to N.J.A.C. 6A:28-1.8 above.  
(c)  The motion to dismiss in lieu of an answer shall be filed within the time allotted for the filing of an answer pursuant to N.J.A.C. 6A:28-7.3.  Upon written application by the respondent, the School Ethics Commission or its designee may extend the time for the filing of the motion pursuant to the process established in N.J.A.C. 6A:28-7.4.
(d)  A respondent may also make an oral motion to dismiss upon the conclusion of the complainant’s case during a hearing held before the School Ethics Commission pursuant to N.J.A.C. 6A:28-10.8 below.

6A:28-8.2  Process for responding to a motion to dismiss

(a)  Within 20 days from receipt of the motion to dismiss in lieu of an answer, the complainant shall file an original and two copies of a responsive brief.  The complainant shall serve a copy of the response on the respondent and submit proof of service pursuant to N.J.A.C. 6A:28-1.8 above.  

1.  Where a motion to dismiss alleges that a complaint is frivolous pursuant to N.J.S.A 18A:12-29(e), the complainant shall respond to that allegation within the responsive brief.

(b)  Upon written application by the complainant, the School Ethics Commission may extend the time for the filing of a response to the motion to dismiss in lieu of an answer pursuant to the process established in N.J.A.C. 6A:28-7.4.

6A:28-8.3  School Ethics Commission review of a motion to dismiss

In determining whether to grant a motion to dismiss, the School Ethics Commission shall review the facts in the light most favorable to the complainant and determine whether the allegation(s), if true, could establish a violation of the Act.  Unless the parties are otherwise notified, motions to dismiss and any responses thereto shall be reviewed by the School Ethics Commission on a summary basis.

SUBCHAPTER 9.  SUBPOENAS 

6A:28-9.1 Subpoenas to compel the attendance of witnesses, production of documents; issuance, contents and service 

(a)  Subpoenas may be issued by the School Ethics Commission, its designated agent, pro se parties or attorneys-at-law, in the name of the School Ethics Commission, to compel the attendance of a person to testify or to produce books, papers, documents or other objects at a hearing. 

(b)  The subpoena shall contain the full caption of the complaint as provided for at N.J.A.C. 6A:28-6.6(g)3 above, the name of the person to whom it has been issued, the time and place at which the person subpoenaed must appear, the name and telephone number of the party who has requested the subpoena and a statement that all inquiries concerning the subpoena should be directed to the requesting party.  The subpoena shall command the person to whom it is directed to attend and give testimony or to produce books, papers, documents or other designated objects at the time and place specified therein and on any continued dates.

(c)  The subpoena shall be served pursuant to N.J.A.C. 6A:28-1.8 at a reasonable time in advance of the hearing.  A copy shall be sent to the School Ethics Commission.

(d) Subpoena forms may be obtained free of charge from the Office of the School Ethics Commission.  

(e) A party to the matter who fails to obey a subpoena may be subject to an inference that the documentary or physical evidence or testimony that the party fails to produce is unfavorable.

SUBCHAPTER 10.  REVIEW OF COMPLAINTS  

6A:28-10.1  Duties of complainant(s) and respondent(s) relative to N.J.A.C. 6A:28-1.5 above
(a)  The complainant(s) and the respondent(s) shall immediately notify the School Ethics Commission in writing when:

1.  An action is filed, at any time during the pendency of a complaint before the School Ethics Commission, with any court of law or administrative agency of this State concerning the matter, which is the subject of the complaint;

2.  The complainant(s) or the respondent(s) become aware that the matter, which is the subject of the complaint, is pending in any court of law or administrative agency of this State; or

3.  The matter pending in any court of law or administrative agency of this State is resolved.

(b)  Upon resolution of the matter pending in any court of law or administrative agency of this State, the School Ethics Commission shall proceed to process the complaint according to these rules.

6A:28-10.2  Administrative Dismissals 

(a)  The School Ethics Commission may, in its discretion, administratively dismiss complaints or specific allegations in complaints for reasons including, but not limited to, the following:

1.  Lack of jurisdiction pursuant to N.J.A.C. 6A:28-1.4;

2.  The complaint is not timely filed pursuant to N.J.A.C. 6A:28-6.5; 
3.  The complaint was withdrawn pursuant to N.J.A.C. 6A:28-10.5 or 10.6(a) below;
4.  The sole allegation in the complaint is that a person other than a board member has violated the code of ethics for school board members; 

5.  The complaint fails to meet minimal requirements as set forth at N.J.A.C. 6A:28-6.3;

6.  The complainant(s) fail(s) to amend the complaint as requested by the School Ethics Commission pursuant to N.J.A.C. 6A:28-6.7(a) within the timeframe accorded by the School Ethics Commission; or


7.  The complaint, on its face, fails to state a claim under the Act.

6A:28-10.3  Evidence rules
(a)  The rules for submitting evidence shall be in accordance with N.J.A.C. 1:1-15, and all relevant evidence is admissible.

(b)  The School Ethics Commission may, in its discretion, exclude any evidence if its probative value is substantially outweighed by the risk that its admission will either:


1.  Necessitate undue consumption of time; or


2.  Create substantial danger of undue prejudice or confusion.

6A:28-10.4  Frivolous filings 

(a)  Upon receipt of the complainant’s response to an allegation that the complaint was frivolous pursuant to N.J.A.C. 6A:28-7.2(b) or N.J.A.C. 6A:28-8.2(a) or the expiration of the time for filing such a response, the Commission shall make a determination by majority vote as to whether a complaint is frivolous.  

1.  Where the Commission finds that a complaint is frivolous, such a finding shall constitute sole grounds for dismissal.  Such dismissal shall constitute final agency action.

(b)  Pursuant to N.J.S.A. 18A:12-29(e), the School Ethics Commission may impose a fine not to exceed $500.00.

1.  If a complainant(s) who is a school official fails to pay the fine within 30 days after receipt of the decision imposing the sanction, the School Ethics Commission may take action pursuant to N.J.A.C. 6A:28-1.6.

6A:28-10.5  Settlement 

(a)  For complaints alleging solely a violation of the code of ethics for school board members, the parties may notify the School Ethics Commission of settlement at any time prior to the finding of a violation.


1.  Where settlement occurs prior to the filing of an answer, the complainant shall officially withdraw the complaint in writing.

6A:28-10.6  Withdrawal 

(a)  For complaints alleging solely a violation of the code of ethics for school board members, a complainant may withdraw a complaint at any time prior to the finding of a violation by notifying the School Ethics Commission and the respondent(s) in writing.  

(b)  For complaints alleging prohibited acts and prior to a finding of probable cause, the complainant may submit a written request to the Commission to withdraw the complaint.  Such request shall fully explain the circumstances for the withdrawal and state why the withdrawal would be in the public’s interest.  The complainant shall serve a copy upon the respondent(s) and submit a proof of service pursuant to N.J.A.C. 6A:28-1.8.
6A:28-10.7  Processing of complaints alleging solely prohibited acts 
(a)  Prior to making a probable cause determination, the School Ethics Commission may, at its discretion, convene a conference.  The conference may be held by staff designated by the School Ethics Commission or at a School Ethics Commission meeting.  The conference is not an adjudication of the merits of the complaint.  Where such a conference is convened:
1.  The School Ethics Commission shall provide the complainant(s) and the respondent(s) with written notice of the conference.  The written notice shall identify the individuals requested to attend the conference.


2.  Any pre-conference documentary submissions shall be provided to the School Ethics Commission at least 10 calendar days prior to the conference.


3.  Any post-conference documentary submissions shall be provided to the School Ethics Commission within 14 calendar days of the conference or as otherwise agreed to by the School Ethics Commission.

(b)  After the filing of an answer and the completion of any conference that the School Ethics Commission may convene pursuant to (a) above, the School Ethics Commission shall decide by majority vote whether probable cause exists by determining whether there is a reasonable ground of suspicion supported by facts and circumstances strong enough in themselves to warrant a reasonable person to believe that the Act has been violated.  


1.  Upon a finding of probable cause, the complainant shall no longer be a party to the complaint.  Where the School Ethics Commission transmits a complaint to the OAL pursuant to (c)2 below, the attorney for the School Ethics Commission shall prosecute those allegations in the complaint which the School Ethics Commission found probable cause to credit.

(c)  Where the School Ethics Commission finds probable cause to credit any allegations in a complaint, it shall issue a written notice to the parties setting forth those findings as follows:


1.  Where the respondent admits the material facts alleged in the complaint or such facts are deemed admitted pursuant to N.J.A.C. 6A:28-7.3(b), the written notice shall be forwarded to the respondent who shall be accorded 20 days to submit a statement setting forth the reasons he or she should not be found in violation of the Act.  Such statement shall be limited to those allegations in which the School Ethics Commission has found probable cause.  After expiration of the time for submission of the respondent’s statement, the School Ethics Commission may make a determination of violation on a summary basis.

2.  Where the material facts in the complaint are not admitted by the respondent or where the School Ethics Commission otherwise determines necessary, the written notice shall indicate that the matter is being transmitted to the OAL in accordance with N.J.S.A. 18A:12-29(a) for a hearing to be conducted pursuant to the Uniform Administrative Procedure Rules at N.J.A.C. 1:1.  Such hearing shall be limited to those allegations in which the School Ethics Commission has found probable cause.



i)  Where a matter is transmitted to the OAL and the respondent fails to appear before the OAL and the matter is returned to the Commission for disposition, the allegation(s) which the Commission found probable cause to credit shall be deemed admitted and the School Ethics Commission may proceed to a determination of a violation on a summary basis.  
(d)  Where the School Ethics Commission finds no probable cause to proceed with the complaint, it shall issue a written notice to the parties and the complaint shall be dismissed.  
(e)  [A finding of no probable cause pursuant to (d) above shall constitute final agency action.]  Findings of probable cause pursuant to (c) above shall not constitute final agency action.

6A:28-10.8  Processing of complaints alleging solely a violation of the code of ethics for school board members

(a)  Processing of complaints alleging solely a violation of the code of ethics for school board members shall be in accordance with N.J.S.A. 18A:12-29(b).  [For purposes of this section, the term decision, as used in N.J.S.A. 18A:12-29(b), means a decision rendered by] A decision rendered pursuant to N.J.S.A. 18A:12-29(b), means a majority vote of the School Ethics Commission during a public session of its meeting to:


1.  Grant or deny a motion to dismiss in whole or in part;


2.  Retain a complaint for a hearing by the School Ethics Commission;

3.  Transmit a complaint for a hearing by the OAL; 


4.  Find a violation of the Act; or


5.  Dismiss a complaint.  
[(b)  The School Ethics Commission shall render a decision as defined in (a) above regarding a complaint alleging solely a violation of the code of ethics for school board members within 90 days of the receipt of such complaint.]

(b)  The complainant has the burden to prove factually a violation under the code of ethics for school board members as provided for at N.J.A.C. 6A:28-6.4 above.  

(c)  When the School Ethics Commission retains a complaint for a hearing, such hearing shall be conducted in accordance with the rules of the OAL, N.J.A.C. 1:1.  

1.  Any pre-hearing documentary submissions shall be provided to the School Ethics Commission and the adversarial party(ies) at least 10 calendar days prior to the hearing.

2.  Any post-hearing documentary submissions shall be provided to the School Ethics Commission and the adversarial party(ies) within 14 calendar days of the hearing or as otherwise agreed to by the School Ethics Commission and the parties.

3.  The Commission will entertain motions to dismiss from the respondent upon the conclusion of the complainant’s case as set forth at N.J.A.C. 6A:28-8.1(d).

(d)  Where a matter is transmitted to the OAL and the respondent fails to appear before the OAL and the matter is returned to the Commission for disposition, the allegation(s) in the complaint shall be deemed admitted and the School Ethics Commission may proceed to a determination of a violation on a summary basis.  
6A:28-10.9  Processing of complaints alleging both prohibited acts and a violation of the code of ethics for school board members
(a)  The School Ethics Commission may convene a conference in accordance with N.J.A.C. 6A:28-10.7(a) above for the purposes of determining probable cause to credit the allegations of prohibited acts.

(b)  When the School Ethics Commission, by majority vote, finds no probable cause to credit any of the allegations of prohibited acts, it may retain the matter for a hearing in accordance with N.J.A.C. 6A:28-10.8(d) above or transmit the matter to the OAL for a hearing.

(c)  When the School Ethics Commission, by majority vote, finds probable cause to credit any allegations of prohibited acts, it shall proceed in accordance with N.J.A.C. 6A:28-10.7(b) through (e) above.

6A:28-10.10  Adjournment of hearings  

(a)  Application for the adjournment of a hearing where the matter has been retained by the School Ethics Commission pursuant to N.J.A.C. 6A:28-10.8 above shall be made to the School Ethics Commission.  Such applications may be made in writing or by telephone.  Telephone applications for adjournments which are granted must be confirmed in writing by the party requesting the adjournment and the party shall copy his or her adversary.  All adjournments that are granted shall be granted for the shortest period possible.  Application for the adjournment of a hearing where the matter has been transmitted to the OAL shall be addressed to the ALJ in accordance with the requirements of the OAL, as set forth in N.J.A.C. 1:1.
(b)  Adjournments shall be granted only in exceptional situations which could not have been reasonably foreseen or prevented.

(c)  The fact that a party obtains the consent of his or her adversary to an adjournment will not always result in the granting of the adjournment.

(d)  An attorney with a conflicting engagement in a court shall call the School Ethics Commission as soon as the conflict is discovered.  Attorneys should not assume that such conflicts will always result in an adjournment.

(e)  When the School Ethics Commission requests, a party obtaining an adjournment will be responsible for securing a new date from his or her adversary.

(f)  All parties to an adjournment shall be responsible for giving prompt notice to their witnesses as to the adjournment and the new scheduled date.

6A:28-10.11  School Ethics Commission determinations on complaints
(a)  Upon completion of a hearing before the OAL, a hearing before the School Ethics Commission pursuant to N.J.A.C. 6A:28-10.8 above or the School Ethics Commission’s summary review of a complaint, the School Ethics Commission shall determine by majority vote whether the conduct complained of constitutes a violation of the Act or whether the complaint should be dismissed.  The School Ethics Commission’s decision shall be in writing and it shall set forth its findings of fact, conclusions of law and penalty recommendation, pursuant to N.J.A.C. 6A:28-10.12 below, in any case where a violation is found.


1.  In rendering its determination on complaints heard before the OAL, the Commission shall be governed by the procedures and time constraints of the Administrative Procedure Act and the rules of the OAL set forth at N.J.A.C. 1:6C-18.4.

(b) A determination to dismiss a complaint shall constitute final agency action.

6A:28-10.12  Sanction
(a)  If a violation of the Act is found, the School Ethics Commission may recommend to the Commissioner the reprimand, censure, suspension, or removal of the school official.  The recommendation of any of the foregoing sanctions shall require a vote of the majority of the full membership of the School Ethics Commission.  The Commission may decline to issue a penalty for violations that it finds by a majority vote are de minimis. 
(b)  Within 13 days from the date the School Ethics Commission’s decision is forwarded to the Commissioner, any party may file written exceptions regarding the recommended penalty to the Commissioner.  For the purposes of this section, the forwarding date shall be the mailing date to the parties.
(c)  The Commissioner shall act upon the Commission’s recommendation regarding the sanction pursuant to N.J.S.A. 18A:12-29(c).  Such review shall proceed in accordance with N.J.A.C. 6A:4 and the requirements of the OAL as set forth in N.J.A.C. 1:6C-18.4.

(d)  If the Commissioner imposes a penalty of censure, suspension or removal, the School Ethics Commission shall adopt a Resolution at its next meeting following the imposition of the sanction by the Commissioner and shall direct that the Resolution be read at the next regularly scheduled public meeting of the district board of education or charter school board of trustees following its adoption by the School Ethics Commission and posted for a period of not less than 30 days in such places as the board posts its public notices.

[SUBCHAPTER 8.] SUBCHAPTER 11  APPEALS
[6A:28-7.1] 6A:28-11.1 Procedure for appeal
(a)  Any appeal of the School Ethics Commission’s determination regarding a violation of the Act [or the Commissioner’s decision regarding the sanction] shall be to the [State Board of Education] Commissioner in accordance with N.J.A.C. 6A:4, Appeals.
(b)  Any complaint that is dismissed pursuant to this chapter shall be deemed a final agency decision appealable directly to the Appellate Division of the Superior Court.
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